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JOINT APPENDIX 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Holding a Criminal Term 
Grand Jury Sworn in on November 5, 1963 


Criminal No, 39-64 
Grand Jury No, Original 


Violation: 18 U.S.C. 201 
(Solicitation of Bribe by Employees 


of the Metropolitan Police Depart- 
Maceo Hutcherson ment) ee Pp 


John A. Bonaparte 22 D.C.C. 704 
( Acceptance of Bribe by Members 
of the Metropolitan Police Depart- 
ment) 


The United States of America 


Vv. 


[Filed January 20, 1964] 


INDICTMENT 
The Grand Jury charges: 


On or about November 17, 1963, within the District of 
Columbia, Maceo Hutcherson and John A. Bonaparte, being officers and 
employees of the Metropolitan Police Department employed by the 
Government of the District of Columbia, said Government being a de- 
partment, agency and branch of the United States Government as 
defined in Section 201 of Title 18, United States Code, and said defen- 
dants acting for and on behalf of the Government of the District of 
Columbia, in an official function and acting under and by the authority of 
the said Government of the District of Columbia aud the said Metro- 
politan Police Department, directly and indirectly, did corruptly ask, 
demand, solicit, accept, receive and agree to receive $70.00 in money 
and a quantity of whiskey from Daniel Dade, for themselves, in return 
for being influenced in the performance of their official acts and being 
induced to do and omit to do an act in violation of their official duty, 


SECOND COUNT: 

On or about November 17, 1963, within the District of Columbia, 
Maceo Hutcherson and John A, Bonaparte, who were then and there 
employed by the District of Columbia Government and an agency there- 
of, as members of the Metropolitan Police Department and charged with 
the duty of enforcing the laws of the District of Columbia, did corruptly 
receive $70.00 in money and a quantity of whiskey from Daniel Dade, as 
a bribe, present and reward, with the intent and for the purpose in this 
connection of allowing said bribe, present and reward to influence the 
actions of the defendants in a matter which was pending and might by 
law be brought before them in their official capacities and to cause the 
defendants to execute the powers vested in them and to perform the 
duties of them required, with partiality and favor, and otherwise than 
required by law. 


/s/ David C, Acheson 
Attorney of the United States in 
and for the District of Columbia 


A TRUE BILL: 


/s/ Frederick W. Appel 
Foreman 


[Filed January 21, 1964] 


PLEA OF DEFENDANT 


On this 21st day of January, 1964, the defendants 1-Maceo 
Hutcherson, 2-John A. Bonaparte, appearing in proper person and by 
his attorney Each: Wesley S. Williams, being arraigned in open Court 
upon the indictment, the substance of the charge being stated to him, 
each pleads not guilty thereto, 

Copy of indictment given to each defendant. 


$100.00 personal recognizance bond set as to each defendant, 
Each defendant permitted to remain in custody of counsel pending 
processing through U. S. Marshal's Office and making of bond. 


By direction of 


/s/MATTHEW F. MCGUIRE 
Presiding Judge 
Criminal Court Assignment 


Present: HARRY M. HULL, Clerk 
United States Attorney 


By: 
By John Conliff Deputy Clerk | 
Assistant United States Attorney 


J. Rawls 
Official Reporter 


[Filed May 18, 1964] 
JUDGMENT AND COMMITMENT 


On this 15th day of May, 1964 came the attorney for the govern- 
ment and the defendant appeared in person and by counsel, Wesley S, 
Williams, Esquire. 

It is adjudged that the defendant has been convicted upon his plea 
of not guilty and a verdict of guilty of the offense of Violation of Section 
201, Title 18 U. S. Code And Violation of Section 704, Title 22, D. C. 
Code as charged and the court having asked the defendant whether he 
has anything to say why judgment should not be pronounced, and no 
sufficient cause to the contrary being shown or appearing to the Court, 
IT IS ADJUDGED that the defendant is guilty as charged and convicted. 

IT IS ADJUDGED that the defendant is hereby committed to the 
custody of the Attorney General or his authorized representative for 
imprisonment for a period of One (1) Year to Three (3) Years on 
Count 1; One (1) Year to Three (3) Years on Count 2; Said sentences 
by the counts to run concurrently, 


IT IS ADJUDGED that the defendant shall be committed for a 
period of Six Months on Counts 1 and 2 to run concurrently by the 
counts, the execution of the remaining portions of said sentences shall 
be suspended and the defendant shall be placed on probation in charge 
of the Probation Officer of the Court for a period of three years. 

IT IS ORDERED that the clerk deliver a certified copy of this 
judgment and commitment to the United States Marshal or other 
qualified officer and that the copy serve as the commitment of the 
defendant. 


United States District Judge 
The Court recommends commitment to: Lewisburg, Pennsylvania, 


TRIAL PROCEEDINGS 


THE DEPUTY CLERK: The United States vs. Maceo Hutcherson 
and John A. Bonaparte, Criminal Case No. 39-64. 

MR. DUNCAN: The Government is ready, Your Honor. 

MR. WILLIAMS: The defense is ready, Your Honor. 

(Thereupon, a jury and two alternate jurors were im- 
paneled and sworn.) 
DANIEL DADE * * * 
DIRECT EXAMINATION 

BY MR, DUNCAN: 

Q. Mr. Dade, I would like you to keep your voice up and answer 
the questions which I put to you. 

Please state your name. A. My name is Daniel Dade. 

Q. And where do you live, Mr. Dade? A. 3928 East Capitol. 

2 : 

Q. Directing your attention to November 17, 1963, in the after- 
noon of that day, did anything unusual occur? A. It was what is 
called a highjack, I guess. 

THE COURT: I can't hear you. 

THE WITNESS: It was what is called a highjack, I guess. 


BY MR. DUNCAN: 
Q. Just answer yes, or no: Did anything unusual Aceuk? A. 
Yes; yes. 

Q. At what time? A. About 6:15, something like that. 

Q. And where were you at that time? A. At Buty -Third and 
Grant Street, Northeast. 

eke 

Q. Mr. Dade, at the time and place you indicated, were you alone 
or in company with someone else? A. I was. | 

Q. Which? A. With Mr. Williams— 

Q. Mr. Dade, talk slowly, now, please. 

THE COURT: Mr. Williams and who else? 

THE WITNESS: Mr. Williams and Henry Simpkins. 

THE COURT: Mr. Williams and Henry soso 

BY MR. DUNCAN: 


Q. Were you indoors or out of doors? 
THE COURT: Where were you? 


THE WITNESS: Outside. 
KKK 
THE WITNESS: I was standing by my car. 
THE COURT: What? 
THE WITNESS: Standing by my car. 
ek OK 
THE COURT: Where was your car? 
THE WITNESS: By the curb of Fifty-Third and Grant, North- 
east. 
THE COURT: By the curb of Fifty-Third and Grant, Northeast. 
All right. 
BY MR, DUNCAN: 
Q. At about that time, did someone approach you? A, Yes,a 
fellow came and asked me did I have a bourbon. 
Q. What did you tell him? A, Didn't have none. © 
Q. The person who asked you that, where did he come from? 
8 A. He got out the station wagon right behind my car. ; 
Q. How long had the station wagon been behind your car? A. 
A couple of seconds, just drove up. | 


Q. Acouple of seconds and someone got out? A. Uh-huh. 
Q. Who got out, the passenger or the driver? A. The passenger 
got out. 
Q. And he is the one who asked you did you have any bourbon? 
A. Yes. 
Q. All right. What happened next? A. I told him I ain't had no 
bourbon. 
Q. All right. Did he then say anything else to you? A. No. 
Q. Didhe say anything else to you, Mr. Dade? A. He asked me, 
a fellow down the street bought some. 
THE COURT: I can't hear you. 
THE WITNESS: He said a fellow down the street bought some a 
few minutes ago. 
BY MR. DUNCAN: 
Q. What did you say to that? A. I said, I ain't got no bourbon, 
that's what I said. 
Q. Did he say anything else to you; that is, the passenger of the 
9 car? A. No, he didn't say nothing else. 
Q. Is that all you recall? A. AllI recall. 
Q. Did he say anything about watching? A. No, he didn't. 
Q. Did the driver of the station wagon get out at any time? A. 
He got out later. 
Q. How much later? A. A couple of seconds, I'd say. 
Q. And did he say anything to you? A. Yes, he told me I had 
been under arrest, he had been watching me all day. 
Q. He told you you were under arrest? A. Yes. 
Q. And he had been watching you all day? A. Uh-huh. 
Q. Did he identify himself to you in any way? A. No, he didn't; 
not at that time, he didn't. 
. Did he tell you he was a police officer? A. Not— 
. At that time? A. Not at that time, he didn't. 
. Did he tell you he was the law? A. No, he hasn't said that. 
. But he did tell you you were under arrest? A. Yes. 
. Did he show you a badge at that time? A. Not at that time; 
not at that present. 


Q. Did he search you? A. Yes, he patted me down. 

Q. What happened next? A. He said—Mr. Williams was sitting 
on the curb side of my car, see, and told him to get our ot my car; he 
was going to drive, and I got in. 

THE COURT: The man who had been driving the station wagon 
told Williams to get out of your car? 

THE WITNESS: Yes. 

THE COURT: And that he was going to drive your'car? 

THE WITNESS: Yes. 

BY MR. DUNCAN: | 

Q. All right. Did the man driving the station wagon say anything 
else to you? A. So we took off now. 


Q. Wait a minute. Did he tell you to get in your car? A. Get in 
my car, yes. 

Q. Did you do that? A. I did, yes. 

Q. Did he drive the car off? A. Yes. 
Q. Was anybody else in the car at that time? A. No, just me 


and him. 

Q. What was the person you described as a passenger of the sta- 
tion wagon doing at this time? A. He was following my car in the 
station wagon. 

Q. Driving the station wagon? A. Yes. 

Q. I want you to look around the courtroom, Mr. Dade, and tell 
me if you see or can identify either the driver of the station wagon or 
the passenger in the station wagon. A. I told you before I couldn't 
identify them. I told them that. | 

Q. I didn't hear you. A, I said I couldn't; it was dark. 

Q. It was dark, you say? A. Yes, sir. 

Q. In which direction, when you left Fifty- Third and Grant 
Street, did you head? A. We turned left on Division Avenue. 

Q. Division Avenue? A. Uh-huh. 

Q. Would that take you toward town or away from town? A. To- 
ward town. 

Q. Did the person who was driving your car tell you where he 
was taking you? A. To the Headquarters, he say. 


Q. Now, when you turned at Division Avenue, what, if anything, 
occurred? A. I asked him to see his badge again, let me see his 
badge. 

Q. Did he say anything to you? A. He say, ''You know who I 
am,” like that, 

Q. And did he show you the badge? A. He did, yes. 

Q. And did it look like a police badge? A. Yes, it did. 

Q. And did you at that time think he was a police officer, who- 
ever he was? 

KOKO 
13 Q. Did you at that time think that he was a police officer, who- 
ever he was? A. I really don't know; I am not sure. 

Q. Ibeg your pardon? A. Iam not sure. 

Q. You are not sure? A. No. 

Q. Did the badge look to you like a police badge? A. Yes, it 
did. Yes, it did. 

THE COURT: He said yes. 

BY MR. DUNCAN: 

Q. Now, did you have any conversation in the car with the per- 
son who was driving your car? A. Yes, we had conversation. 

Q. Now, would you relate to the Court and the ladies and gentle- 
men of the jury what conversation you had? A. He told me we was 

14 going to Headquarters now, and I told him to give me a break, I had 
been busted four times already. 

THE COURT: You told him what? 

THE WITNESS: I told him, you know— 

THE COURT: He said that he was going to take you to Head- 
quarters? 

THE WITNESS: Yes. 

THE COURT: And you said what? 

THE WITNESS: I had been busted four times. 

MR. WILLIAMS: His first answer was, "Give me a break.” 

THE COURT: "Give me a break'’? 

MR. WILLIAMS: Yes. 

THE COURT: Then you told him you had been busted four times? 


THE WITNESS: Yes. 

BY MR. DUNCAN: 

Q. And what did the individual say to you at that time? A. He 
say—he didn't say anything then. 

Q. He didn't make any reply at all? A. I don't remember. 

Q. All right. What was the next thing you said? | 

(Brief pause.) 
A. Same old question, the same thing. 

Q. No, the Court and the jury doesn't know what the same thing 
is. What is the next thing you said? A. To give me a break. 

Q. Allright. Did he say anything in answer to that? 

(Brief pause.) 
A. I don't remember. 

Q. I didn't hear you. A. No answer. 

Q. What was the next thing that happened? A. We were riding 
along in the car, you know, got to East Capitol Street and made a 
right turn on East Capitol, then we went by, you know——-we got to the 
400 block of East Capitol, then made a right turn on a dirt road. 

THE COURT: What kind of road? 

THE WITNESS: A dirt road. I don't know what street it was, 

BY MR. DUNCAN: 

Q. Now, when you made the right turn on the dirt road, did the 
individual in the car with you say anything at that time. A. We got 
out together, he patted me down, asked me did I want to go to Head- 
quarters or give him what I got and forget about it. 

Q. And what did you say to that? A. I said, go ahead and take it. 

Q. Was any amount of money mentioned? A, I didn't count the 
money. : 

Q. I don't mean that. When the person made the | statement to 
you, did he mention any sum of money? A. He took the money out of 
my pocket. He said, 'Where's the five-dollar bill at?" 

THE COURT: What did he do before he said that? 

THE WITNESS: He took my money out of my pocket..: 

THE COURT: He took your money out of your pocket? 

THE WITNESS: Yes. 

THE COURT: And then he said what? 
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THE WITNESS: "Where's the five-dollar bill?" 

THE COURT: "Where's the five-dollar bill?" 

BY MR. DUNCAN: 

Q. Would you describe the money taken out of your pocket, the 
money in terms of denomination? A. All one-dollar bills. 

Q. Were they ina stack or a pile? A. Yes, a stack there. 

Q. How thick was the stack or pile? A. About an inch or inch 
and a half. 

THE COURT: Have you any idea how much money you had? 

THE WITNESS: I guess about seventy dollars, something like, or 
sixty dollars, I didn’t count it. 

BY MR. DUNCAN: 

Q. Now, I will repeat a question I put a minute ago: 

At the time this occurred, just before this occurred, did the 
individual, whoever he was, say anything to you about money, a 
specific amount of money? A. No. 

Q. Is your recollection exhausted as to what he said to you? A. 
When? 

Q. Just at the time. 

THE COURT: He doesn't know what you are talking about. 

MR. DUNCAN: I'm sorry, Your Honor. 

BY MR. DUNCAN: 

Q. At the time you turned in to the dirt road, Mr. Dade— 

A. Yes. 

Q. —do you remember anything else that this individual said to 
you? A. Ask me if I want to go to Headquarters or give him what I 
got and forget it, and it would take forty dollars to get out on bond. 

THE COURT: How much, forty dollars? 

THE WITNESS: Yes, sir. 

THE COURT: That it would take forty dollars to get out on bond? 

THE WITNESS: Yes. 

BY MR. DUNCAN: 

Q. Did he mention anything about a lawyer? A. A lawyer fee, 
he said. 

Q. What did he say about a lawyer's fee? A. I forgot about what 
he said about the lawyer's fee now. 
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Q. After this individual took the money out of your pocket, you 
say he patted you down again? A. Yes. 

Q. What happened next? A. They asked me, say the same ques- 
tions, ask me did I want to go to Headquarters or give him what I got 
and forget about that. 

Q. What happened after that? A. I told him to take what I got 
and forget about it. 

Q. After that what occurred? A. He told the other fellow to 
turn the station wagon around. 

Q. Was the station wagon behind you? A. Yes, sir. 

Q. It followed you all the way? A. Yes, sir. 

THE COURT: What did you say about the station wagon? 

THE WITNESS: They had followed me down East Capitol Street. 

BY MR. DUNCAN: 

Q. Then he said, "Turn the station wagon around”? A. Right. 

Q. Then what happened next? A. Then he opened the trunk and 
loaded the stuff from the trunk in the station wagon. 

THE COURT: Who loaded it? 

THE WITNESS: The dark boy. 

THE COURT: Who? 

THE WITNESS: I don't know his name. 

THE COURT: One of them or both of them? 

THE WITNESS: One of them did. 

THE COURT: Which one, the one driving your car or the one 
driving the station wagon? 

THE WITNESS: The one driving my car. 

THE COURT: What? 

THE WITNESS: The one driving my car. 

THE COURT: What did he do? 

THE WITNESS: Told the other fellow to turn the station wagon 
around. 

THE COURT: Did he? 

THE WITNESS: Yes. 

THE COURT: Then what happened? 

THE WITNESS: He took the load out of my trunk into the wagon. 

THE COURT: Who took the load of stuff? 
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THE WITNESS: He did, the fellow driving my car. 

THE COURT: The one driving your car? 

THE WITNESS: Yes, sir. 

THE COURT: What do you mean by the "Stuff’’ that he took out 
of your car? 

THE WITNESS: You know, the whiskey and so forth. 

THE COURT: Approximately how much whiskey did you have? 

THE WITNESS: I don't know how much I had. 

BY MR. DUNCAN: 

Q. Was it two bottles, a case, three cases, just approximately ? 
A. Three cases. 


Q. Was it in fifths, quarts, pints, or what? A. Half pints. 
21 Q. Where was the station wagon in relation to your car at the 


time this transfer took place? A. They had backed up to my car. 

Q. They had backed up to your car? A. Yes. 

Q. At the time the transfer of the whiskey was made, did you 
make any statement to them? A. No, I didn't. 

Q. You don't remember any statement that you made? A. No. 

MR. DUNCAN: May I lead the witness on this point, Your Honor? 
He says that he doesn't remember anything. 

THE COURT: Yes. 

BY MR. DUNCAN: 

Q. Would it help refresh your recollection or help you to remem- 
ber if I suggested to you that you asked them not to take everything ? 
A. I'm sorry, to leave me one case or give me my money back. 

Q. What did they say in response to that? A. They were taking 
everything. 

Q. After the liquor had been transferred, then what happened? 
A. Then they took off down East Capitol Street. 

22 THE COURT: Who did? 

THE WITNESS: The station wagon. 

THE COURT: Were both of the men in it? 

THE WITNESS: Both the men in it. 

BY MR. DUNCAN: 

Q. Who was driving when the station wagon left? A. I didn't 
notice who was driving. 
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Q. After that what did you do? A. I turned around and tried to 
catch them. They were out of sight before I turned sa on a dead 
end street. 

Q. Then did you tell anybody about this? A. Yes. 

Q. The events that you have described, did they take place 
within the District of Columbia? A. Pardon me? 

Q. Did all this happen in Washington? A. Yes, it did. 

MR. DUNCAN: That's all, Your Honor. 

OKO 
MR. DUNCAN: Mr. Simpkins. 
Thereupon, 
HENRY W. SIMPKINS 
called as a witness by the Government and, having been first duly 
sworn, was examined and testified as follows: 
KKK 

BY MR. DUNCAN: 

Q. Do you know an individual named Daniel Dade? A. Yes, I 
do. 


Q. Directing your attention to Sunday, November 17, 1963, did 
you see Mr. Dade on that day? A. Yes, I did. 

Q. At about what time? A. Around about 6:30 in the afternoon. 

Q. And where? A. In front of where I live at 5336 Grant. 

Q. How did you have occasion to see him? A. Well, my kids 


went to church, and Mr. Williams next door, his wife was gone, and 
he was out there sitting—sitting there in Daniel Dade's car on the 
righthand side. 

Q. And did you join them? A. I walked down there, and was 
talking with them. 

Q. That is Mr. Dade and Mr. Williams? A. Mr. Dade was not 
in the car. Mr. Williams was sitting on the righthand side there. 

Q. What, if anything, transpired while you were standing there? 
A. Well, someone came up and asked did he have any bourbon, 

2K KK i . 

Q. What did he reply? A. Mr. Williams said, "I don't know 

anything about any bourbon." 
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Q. Then what happened next? A. He said, "You are not the 
right man.” 

Q. Who said that? A. The one came up there first. 

Q. All right. Then what happened? A. He walked on back, back 
of the car, and he and another fellow was there talking to Daniel Dade. 

THE COURT: Wait a minute. He and another fellow were talk- 
ing to who? 

THE WITNESS: To Daniel Dade, back of the car, out on the 
street. 

THE COURT: Dade was in the back of his car? 

THE WITNESS: Yes. 

THE COURT: And these two men then talked to him in back of 
Dade's car? 

THE WITNESS: Dade's car, with the station wagon parked be- 
hind it. 

BY MR. DUNCAN: 

Q. Now, did you see where the man who came up and made the 
statement to Mr. Williams—where did he come from? A. He got 
out of that station wagon. 

Q. How long had the station wagon been there before he got out? 
A. Oh, just pulled up. 

Q. Did you see it pullup? A. Not exactly. When I seen it, they 
were stopping, see, right behind us. 

Q. The person who got out, was he the passenger or the driver ? 
A. He was the passenger. 

Q. Was he the one who made the statement to Mr. Williams? A. 
That's right. 

Q. Did the driver subsequently get out? A. Well, as soon as the 


driver got out— 
ORK OK 


A. The other fellow which was driving at the beginning, he came up 
with Dade, and invited Williams out of the car. 
Q. What did he say to Williams? A. He told him to get out. 
Q. Did he say anything else? A. Williams say— 
Q. Not Williams. Did the person who told him to get out say 
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anything else? A. He said, 'I want you to get in, Dade; I'll do the 
driving. All I want you to do is get in, and I'll do the driving."’ So 
Williams got out, Dade got in, and he got under the wheel. 

THE COURT: Who got under the wheel? 

THE WITNESS: The one driving when they came: eke: 

BY MR. DUNCAN: 

Q. Did you notice anything about the station wagon? A. Yes, the 
station wagon was pulled on the side, on the lefthand side, half paral- 
lel, and the other guy was driving then. 

Q. My question is: Did you notice anything abou the style or 
make of the station wagon? A. Yes; it just looked like a Rambler, 
Valiant, or something. Rambler or Valiant or something, a small 
station wagon, 

Q. What color was it? A. It was dark, black, in other words. 

Q. Did you notice anything about the top of it? A. Yes, it had 
silver rims around like a suitcase or some packing case. 

Q. Was it a late model car, as far as you could tell? A. Well, 
I presume it was about a year old then. 

Q. Did you notice anything about the license plates of that car? 
A. No, I didn't observe the license plates. 

Q. Not at any time? A. No, I didn't. All! noticed was D.C, 
tags, but I didn't look at the plates. 

Q. Now, the person that you identified as the passenger who got 
out and made a statement to Mr. Williams, could you identify him if 

you were to see him today? A. I'm not positive, but I think so. 

Q. All right. I ask you to look around the courtroom and see if 
you see a person who was the passenger in that station wagon on 
November 17. A. I think so. 

Q. Would you point to him, please ? 

(The witness indicated.) 

Q. Describe where he is sitting. A. Sitting on the far end of 
the table over there, on the other side. 

Q. That is defense counsel table? 

THE COURT: He wouldn't know that. This table!'on my right 
down there? 

THE WITNESS: The one sitting over there. 


68 


69 
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THE COURT: There are two men Sitting at the table. 

THE WITNESS: The one on the far end. 

THE COURT: On the far end? 

THE WITNESS: Yes. 

MR, DUNCAN: May the record show that he identified the 
defendant Hutcherson. 

BY MR. DUNCAN: 

Q. The person who was driving, do you see him? A. The one 
sitting on this side. 

Q. Near the end of the same table? A. Of the same table, on 
this end (indicating). 

MR. DUNCAN: May the record show that he has identified the 
defendant Bonaparte. 

BY MR. DUNCAN: 

Q. After Mr. Williams got out of the car, what happened then? 
A. I asked what was going on. 

Q. Just tell me what happened, sir. A. He said this was the 
law and pulled out— 

THE COURT: Who said that? 

BY MR. DUNCAN: 

Q. Who said that? A. The one driving, the one on this end, what 
I presume was him. 

Q. He said, "I'm the law"? A. 'We are the law." 

Q. Allright. Then what happened? A. He pulled off in Dade's 
car. This other guy taken off behind him. 

Q. Now, where was Mr. Dade at this time? A. He was sitting 
in front of the car, they carried him with them. 

Q. He was inhis owncar? A. Yes, he put him in there and 
told him he would do the driving. 

Q. The man formerly driving the station wagon was the one who 
drove Dade'’s car? A. That's right. 

Q. What happened with respect to the station wagon? A. This 
other guy drove it off. 

Q. The one who was a passenger in the station wagon? A. 
That's right. 
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Q. Did you see anything after that? A. No, I didn't. AllI know, 
they went west on Grant Street. 

THE COURT: West on Grant Street would be towards town or 
away from town? 

THE WITNESS: Towards town. 


OK KK 


Thereupon, 
HOWARD F. MOWRY 
called as a witness by the Government and, having been first duly 


sworn, was examined and testified as follows: 
DIRECT EXAMINATION 

BY MR. DUNCAN: 

Q. Inspector, state your name, rank and assignment, duty as- 
signment, please. A. Inspector Howard F. Mowry, Metropolitan 
Police Department, assigned to Supervising Inspector of the Fifth 
Inspection District. : 


BY MR. DUNCAN: 

Q. At the outset of that conversation or at any time during it, 
Inspector, did Captain Kutner or you give any type of warning to 
Hutcherson with respect to whether or not he had to make a state- 
ment? A. After a short, a brief conversation between Hutcherson 
and Captain Kutner, Hutcherson indicated that he wished to disclose 
his participation in this incident. And at that time the stenographer 
was called in, and commenced to record the conversation then taking 
place. And during that time, Captain Kutner did read the law to 
Hutcherson relative to compromising a felony and relative to the 
necessity for a public servant to give evidence. Also, he did caution 
him that he was not required to give any testimony, that anything he 
said would be used or could be used in evidence at a Department Trial 
Board, that is disciplinary action within the Police Department, or 
possibly within a Criminal Court. 

Q. And did the defendant Hutcherson thereafter give a statement? 
A. He did. 

Q. And was that statement stenographically recorded? A. It 
was. 
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THE COURT: As he gave it? 

THE WITNESS: As he gave it. 

THE COURT: I mean by that, while he was giving it, was it be- 
ing taken down by the stenographer ? 

THE WITNESS: It was being taken in shorthand by the stenog- 
rapher, and she later transcribed her notes in typewritten form. 

BY MR. DUNCAN: 

Q. Were you present during the course of the entire conversa- 

108 tion? A. Yes, sir. 

Q. And subsequently, did Hutcherson sign the statement in your 
presence? A. Yes, sir; he did. 

MR. DUNCAN: May I have this marked as Government's No, 1 
for identification, please. 

| (Government's Exhibit No. 1, a Statement of the defend- 
ant Hutcherson, was marked for identification.) 

BY MR. DUNCAN: 

Q. I show you Government's Exhibit 1 for identification and ask 
you if you recognize it? (Indicating the exhibit.) A. (Perusing the 
exhibit.) This appears to be the statement that was signed by 
Hutcherson on December the 5th, 1963, in the Robbery Squad office. 

Q. Signed in your presence? A. Yes, sir. 

MR. WILLIAMS: For the record, Your Honor, I would like to 
interpose an objection to any reference to any statement allegedly 
signed by Hutcherson, since we are dealing with it at this time, for 
the reasons Your Honor has heard, 

THE COURT: That will be noted, and the same ruling as given. 

MR. WILLIAMS: Yes, Your Honor, the reasons set forth therein. 

THE COURT: All right. 

OK 
114 MR. DUNCAN: Your Honor, I offer both exhibits 1 for identifica- 
tion and 2 for identification. 

THE COURT: I will receive them. 

(Government's Exhibit No. 1, previously described, was 
received in evidence.) 
(Government's Exhibit No. 2, previously described, was 


received in evidence.) 
ek eK 
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136 MR. DUNCAN: Ladies and gentlemen of the jury, at this time I 
would like to read to you in its entirety Government's Exhibit No. 1, 
consisting of 14 pages: 

It is headed, "Metropolitan Police Decartmenk. Office of 
the Robbery Squad, 12:05 p.m., December 5, 1963." 

Subject: Investigation of an alleged robbery of Daniel Dade, 
Negro, male, 38 years of age, 3928 — 

MR. WILLIAMS: Your Honor, it doesn't say "age." 
MR. DUNCAN: (Reading:) 

38 years of — 3928 East Capitol Street, about 6:15 p.m., 
November 17, 1963. 

By Captain Murray Kutner, Robbery Squad, and Inspector 
Howard Mowry to Private Maceo Hutcherson. 

Title 1, Section 319. Refusal to give testimony relating to 
office or employment. 

(a) Any officer or employee of the District who refuses to 
testify upon matters relating to his office or employment in any 
proceeding wherein he is a defendant or is called as a witness, 
upon the ground that his answer may tend to incriminate him or 
compel him to be a witness against himself, or who refuses so to 
testify on such ground when called by a Grand Jury or a Con- 
gressional Committee, shall forfeit his office or employment and 
any emolument, perquisite, or benefit (by way of pension or other- 
wise) arising therefrom, and be disqualified from holding any 
public office or employment under the District. _ 

(b) Any former officer or employee of the District who re- 
fuses to testify upon matters relating to his former office or 
employment in any proceeding wherein he is a defendant or is 
called as a witness, upon the ground that his answer may tend to 
incriminate him or compel him to be a witness against himself, 
or who refuses so to testify on such ground when called by a 
Grand Jury or a Congressional Committee, shall forfeit any 
emolument, perquisite, or benefit (by way of pension or otherwise) 
arising from such former office or employment and be disquali- 
fied from holding any public office or employaient under the Dis- 
trict. 
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(c) If the retirement pay, pension, or annuity of any officer 
or employee or former officer or employee of the District is 
forfeited under this section, there shall be paid to such individual 
a sum equal to (1) the total amount paid by him as contributions 


toward such retirement pay, pension, or annuity, plus any ac- 
crued interest attributable to such contributions, less (2) the 
total amount of such retirement pay, pension, or annuity received 
by him prior to such forfeiture. 

Question: Do you acknowledge the fact that I read you this 
and you understand it? 

Answer: Yes, I understand. 

THE COURT: Mr. Duncan, at this point, I want to ask you to 
speak louder. I can't cut this air conditioner down because I will 
139 choke in here, and so will everybody else, but it impairs my hearing. 
MR, DUNCAN: (Reading:) 
Title 4, Section 175. Compromise of felony—withholding 
information—receiving compensation from person arrested or 
liable to arrest permitting escape penalty. 

It is unlawful for any private detective, or any member of the 
Police Force, or for any other person to compromise a felony or 
any other unlawful act or to participate in, assent to, aid or as- 
sist any person suspected of crime to escape a full judicial 
examination by failing to give known facts or reasonable causes 
of suspicion, or withholding any information relative to the 
charge or suspicion from the proper judicial authorities. 

Or in any manner to receive any money, property, favor, or 
other compensation from, or on account of, any person arrested 
or subject to arrest for any crime or supposed crime; 

Or to permit any such person to go at large without due ef- 
fort to secure an investigation of such supposed crime. 

And for any violation of the provisions of this section, or 
either of them, such member of the Police Force, or private 
detective, or other person guilty thereof, shall be deemed as 
having compromised a felony, and shall be thereafter prohibited 
from acting as an officer of said Police Force, or as a private 
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detective, and shall be prosecuted to the extent of the law for aid- 
ing criminals to escape the ends of justice. 

Question. Do you acknowledge the fact that I have read this 
to you and you understand it? 

Answer. Yes. 

Question. Inspector Mowry and I advise you and direct you 
to answer all questions and make all statements to us that are the 
truth and any statement you make to us that is untrue, disciplin- 
ary action can be taken against you for making an untrue state- 
ment to an official of the Metropolitan Police Department. I ad- 
vise you that you are not compelled or promised anything in any 
way for making this statement and according to your constitution- 
al rights you have the right to refuse to make any statement. Any 
statements you may make may be used against you in any 
disciplinary action within the Police Department or at a future 
time in some court action. Being so advised, are you willing to 
give us a complete statement as to your part in this investigation ? 

Answer. First, I would like to ask, am I suspended or am I 
still a policeman? 

Question. You are still a police officer at this time. You 
are not under suspension. At the conclusion of this we will see 
the results of our investigation. I advise you that you are not 
compelled or promised anything in any way for making this state- 
ment and according to your constitutional rights you have the 
right to refuse to make any statement. Any statement you may 
make may be used against you in any disciplinary action within 
the Police Department or at a future time in some court action. 
Being so advised, are you willing to give us a complete statement 
as to your part in this investigation? 

Answer. Iam, 

Question. Officer Hutcherson, I want you to start from the 
beginning and request you to start this statement from the time 
you got out of bed on November 17, 1963, and tell us.exactly all 
your actions until the time you retired on that day. 

Answer. I got off the midnight tour of duty around 8:00 a.m., 
on November 17, 1963. I went home and went to bed. I stayed in 
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in bed until about 4:00 p.m., or 4:00. Officer Bonaparte came by 
about 5:00 or 5:15 and asked me to take a ride with him. I rode 
with him through northwest and northeast. We ended up in the 
vicinity of Grant Street when Officer Bonaparte told me he ob- 
servedia trunk lid up on a car, and a man passing some bottles of 
whiskey. He pulled up to the rear of the car and stopped. He 
then got out of the car and went over to talk to the man that was 
at the rear of the car who I didn't know. Then he came back to 
the car and told me he was seizing the whiskey from the car. He 
said he was going to drive the other man's car and for me to 
drive his car. He pulled over to East Capitol Street. I don't 
know the section. He parked the car, got out and came back, 
after talking to the man, and got in his car, which I had driven 
over to East Capitol Street. Then he took me back to my house. 
I received some of the whiskey. Then he departed. After he de- 
parted I went to visit a friend of mine. After visiting a friend of 
mine, I went to the movies about 9:30 or 10:00 o'clock. From 
the movies I returned home and went to bed. 

Questioned by Captain Kutner and Inspector Mowry. 

Question. Will you identify Bonaparte ? 

Answer. He's a Metropolitan policeman assigned to the 
Narcotics Squad. 

Question. Do you know his full name? 

Answer. John H. Bonaparte. 

Question. How long have you been acquainted with Detective 
Bonaparte ? 

Answer. About three years. 

Question. How did you become acquainted with him? 

Answer. By working in the Narcotics Squad. 

Question. Where do you live? 

Answer. 5123 Second Street, Northwest. 

Question. Is this the address where Bonaparete picked you 
up on November 17, 1963, a Sunday? 

Answer. Yes. 

Question. What time did Bonaparte pick you up? 

Answer. I don't recall, between 4:00 and 5:30. 
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Question. Was anyone else present when Bonaparte picked 
you up? : 

Answer. No. 

Question. Was anyone present in your Rae 

Answer: No, there wasn't. 

Question. Do you live in an apartment or a room? 

Answer. I live in an apartment. 

Question. Does anyone else reside in this ayartment with 
you ? 

Answer. No, they don't. 

Question. It is my understanding now that Bonaparte ap- 
peared in your apartment by himself? 

Answer. That's correct. 


Question. Did you have a prior appointment with him or 
was this an unexpected visit? 
Answer. He comes by sometimes, but I had ES prior appoint- 


ment. 

Question. How often does he come by ina week? 

Answer. He doesn't come by every week. Once ina while 
he comes by. 

Question. On the date in question what was the first con- 
versation that took place between you and pote De tee when he 
appeared in your apartment? 

Answer. He just stated to me, "Come on for a ride with me.’ 

Question. What did this indicate to you? 

Answer. No particular thing; that he was a6 going out in 
the city. 3 

Question. Were you going for a ride or did you have some 
destination of some mention in mind when you left your house ? 

Answer. No, he didn't state to me. : 

Question. Did you ask him where you were going? 

Answer. No, I didn't at that time. 

Question. How soon did you leave your apartment after 
Bonaparte arrived there? 

Ansewr. I don't recall. It wasn't very long. I would say ten 
or fifteen minutes. 
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Question. Did you have any other conversation with Bona- 


parte during this ten or fifteen minutes in your apartment? 

Answer. None, other than he asked me how I've been doing. 

Question. Again I ask you, it is my understanding now you 
had no idea where you were going with Bonaparte at this time? 

Answer. That's correct. 

Question. Officer, there came a time when you went to an 
automobile. Describe to us whose car you went in, the make and 
model. 

Answer. It was the car Officer Bonaparte was driving. It 
was a Station wagon. I don't remember what model, either a 
Comet or Valiant. It was black. 

Question. Do you know what year the car was? 

Answer. It was a late model. 

Question. Do you know who owns the car? 

Answer. No, I don't. 

Question. Does it belong to Bonaparte? 

Answer. I don't know. 

Question. Have you ever seen Bonaparte in another auto- 
mobile ? 

Answer. Yes, I have. 

Question. What kind? 

Answer. 1961 convertible Buick. 

Question. Do you know who it belongs to? 

Answer. I believe it belongs to him. 

Question. Do you know if the Valaint or Comet belongs to 
Bonaparte ? 

Answer. No, I don't. 

Question. Have you ever been in that car before? 

Answer. No, I haven't. 

Question. Have you ever seen Detective Bonaparte in his 
station wagon prior to this date? 

Answer. I don't recall seeing him. 

Question. Where was this car parked when you left your 
home? 
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Answer. I believe it was parked out front on Second Street. 

Question. What conversation took place in the car as you 
drove along? 

Answer. I don't recall what we might have discussed other 
than the work. He asked me about my work and the things I was 
working on because I had a change in assignment, 

Question. Did you ask him where you were headed or did he 
tell you where you were going? 

Answer. No, he didn't say. I didn't ask him, 

Question. From the time you left your apartment until you 
met this bootlegger did you stop and talk to anybody or get out of 
the car at any other time? 

Answer. I don't recall. 


Question, Officer, I want you to tell me all the places you 
and Bonaparte drove in the City of Washington from the time you 
left your apartment up until the time you met this bootlegger. 

Answer. He drove to northwest section. We came down 


Fourth Street. I believe I did stop and talk to a friend of mine in 
the vicinity of Fourth and V Streets, Northwest. 

Question. Do you know who the friend is to whom you stopped 
and talked? | 

Answer. Yes, it was a girlI know who lives in that vicinity. 

Question, Give us her name and address. 

Answer. Texanna Miller, 235 V Street, Northwest. We were 
listening to the ball game and just drove on through the city. 
That's all I can recall. In fact, I think we drove over by the 
Stadium. | 

Question. Who drove the car? 

Answer. Bonaparte was driving. 

Question. At any time up until the time you met this man 
Daniel Dade, did you drive the car? 

Answer. No, I didn't. 

Question. Did Miss Miller at any time get b in the car and 
ride with you? | 

Answer. No, she never saw anyone but | 

Question. Where was Bonaparte at this time ? 
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Answer. He was inthe car. I just stopped by and talked to 
her a minute. 

Question. Did you get out and leave him in the car? 

Answer. Yes. 

Question. Where was Miss Miller? 

Answer. She was in the house. 

Question. What caused you to be in the vicinity of the 5300 
block of Grant Street, Northeast? 

Answer. As I said, we were just riding. He was driving out 
northeast and came down Grant Street. I had no particular cause 
for being there, other than just riding with him. 

Question. Did Bonaparte or you have any conversation just 
prior to going to the 5300 block of Grant Street, Northeast ? 

Answer. Not that I can recall. 

Question. Was there any talk about getting any whiskey at 
any time during your drive through the city ? 

Answer. No. 

Question. What is the first thing that you can recall that drew 
your attention to this man in the 5300 block of Grant Street, 
Northeast? 

Answer. I saw the trunk lid up and some people standing 
around and some bottles which appeared to be whiskey. 

Question. Did you call this to the attention of Bonaparte ? 

Answer. I think he mentioned it about the same time I saw it. 


Question. Then it is my understanding that Bonaparte 
called it to your attention that the man had the lid up on the car 
and was dispensing whiskey ? 


Answer. We both saw it simultaneously. He mentioned it. 

Question. To clarify any doubt, I'm talking about conversa- 
tion only. I'm asking you, who was the first one who spoke in 
reference to the lid being up and this man having whiskey in his 
trunk? 

Answer. I really don’t recall who had said something first. 
I think Bonaparte mentioned it first. 

Question. What was the very next thing that was said after 
he called your attention to this car? 
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Answer. I don't recall because we immediately pulled up 
behind him and got out. 

Question. What was the first action or words spoken when 
you got out of the car? 

Answer. I didn't hear what was spoken because I didn't get 
out immediately. 

Question. You stayed in the car? 

Answer. At that time. 

Question, What action did you observe on the part of 
Bonaparte while you were in the car? 

Answer. He was talking to the men standing there. 

Question. How many men were standing there? 

Answer. Two or three. 

Question. During this time did you see Bonaparte show the 
man his badge? 

Answer. I don't recall. 

Question. Did you see him put his hand in his pocket at any 
time ? 

Answer. I don't recall whether he did or not. 

Question. How soon did you get out of the car after 
Bonaparte got out? 

Answer. Shortly after. I got out on the dzivest s side. 
Question. Did you see Bonaparte search this man at any 
time ? 

Answer. No, I didn't. | 

Question. What happened when you got out of the car? 

Answer. He said to pull the car up. 

Question. At that time how were the cars parked? 

Answer. I was behind him at first, then I pulled up. 

Question. Bonaparte’s bumper was to the back bumper of 
the bootlegger's car? 


Answer. At the beginning, yes. 
Question. You got out of the car and Bonaparte said, '’Pull 
it up"? Is this what happened? 


Answer. That's correct, 
Question. That's all the conversation that took place? 
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Answer. Between he andI. 

Question. Did you hear him talking to anybody else? 

Answer. Yes. I couldn't hear the conversation. 

Question. Did you understand what he meant when he said 
"Pull it up”? 

Answer. He beckoned to pull it up. 

Question. Did you know he meant to pull the car up? 

Answer. He motioned with his hand. 

Question. Is it my understanding that he motioned you to 
pull the car up parallel and you understood? 

Answer. He motioned with his hand. 

Question. You understood that he meant to pull it up paral- 
lel? 

Answer. I couldn't pull it any other way. 

Question. Besides telling you to pull the car he motioned you 
to where he wanted you to pull it. Is that right? 

Answer. That's right. 

Question. Then what happened? 

Answer. He loaded the whiskey that was in the trunk of the 
car in the station wagon. 

Question. Where were you? 

Answer. Still under the wheel. 

Question. How did you know he was loading the whiskey ? 

Answer. I could see. 

Question. How? 

Answer. I was looking. 

Question. Were you looking out the back window, front 
window? Where was he loading it, in the trunk? 

Answer. Yes, in the station wagon. 

Question. You could see the back of the station wagon and 
that it was open? 

Answer. Yes. 

Question. Was there any conversation between you and 


Bonaparte at this time? 


Answer. No. 
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Question. Did you hear any conversation between Bonaparte 
and anyone else? 

Answer. No, I didn't. 

Question. Was there any conversation between the men who 
were standing around there? 

Answer. I didn't hear any of the conversation because I was 
up front and they were to the rear. | 

Question. What was their conversation? 

Answer. They were talking. 

Question. Who is "'they''? 

Answer. Bonaparte and the men in the rear. 

Question. This is an open station wagon and if anyone was 
talking by the tailgate, you would be able to hear them? 

Answer. They weren't exactly at the tailgate. 

Question. How much whiskey did Bonaparte put in the station 
wagon? 

Answer. I don't know how much whiskey. There was a box 
and some bags. 

Question. Would you estimate, from your capes) the 
amount of whiskey? 

Answer. Maybe a couple cases. 

Question. Did you observe the brand name at that time? 

Answer. No, I didn't. 

Question. What is the next thing that erated 

Answer. He told me he was driving the other man's car and 


he told me to drive his car and he went over to East Capitol 
Street. | 
Question. Did Bonaparte tell you to follow him? 
Answer. Yes, he said follow him. 
Question. What did you observe Bonaparte do at that time? 
Answer. The only thing I saw him do was get in the other 
man's car and drive it. 


Question. Where did the man go? 
Answer. The man got in the driver's side. 
Question. Where did the other men go? 
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Answer. I don't recall if they got in the car or were left 
standing there. 

Question. You followed Bonaparte driving the bootlegger's 
car. Where and what route did you drive? 

Answer. I believe he went out Division Avenue to East 
Capitol Street and stopped shortly after he got on East Capitol 
Street. 

Question. Are you acquainted with the streets out there? 

Answer. Not all of them, no. 

Question. Do you know eventually where you stopped or the 
general area? 

Answer. All I know, shortly after, we got to East Capitol 
Street. 

Question. What then took place ? 

Answer. Officer Bonaparte came back to the car and drove 
on home. 

Question. What conversation did you have — 

THE COURT: Just a moment, please. 
MR. WILLIAMS: What was the last part of that answer? 
MR. DUNCAN: (Reading:) 

Answer: Officer Bonaparte came back to the car and drove 

on home. 


Question. What conversation did you have with Bonaparte 


from this time until he left your apartment? 

Answer. I don't recall exactly the conversation we had. It 
was very short. He just stated he seized the whiskey and that I 
could have some of it. 

Question. Did you take any of the whiskey? 

Answer. Yes, I took some of it. 

Question. How much did you take? 

Answer. I don't recall exactly how much. There was some 
in a bag. 

Question. Approximately how much did you take, would you 
say? 

Answer. I would say maybe ten or twelve one-half pints. 

Question. What was the brand name? 
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Answer. I don't recall the brand name. I think it was 
bourbon. 

Question. Were they all the same brand? 

Answer. I believe it was. I'm not sure. 

Question. Have you now any of the ten or twelve bottles of 
bourbon that you got from the bootlegger left? 

Answer. No, I don't. 

Question. Did you give any of it away? 

Answer. I didn't give it away. There was a party. I used 
some drinking. I took some out to parties. | 

Question. Did you give any of the whiskey t to anyone ? 

Answer. No. 

Question. Did you give any full bottles to anyone ? 

Answer. No. 

Question. Again I ask, is there any WAISESY left? 

Answer. No. 

Question. At any time since this aeapenee: ‘did Bonaparte 
tell you that besides getting the whiskey from this man that he got 
some money? 

Answer. No, he didn't. 

Question. At any time since this happened, aid Bonaparte 
give you any money ? 

Answer. No, he didn't. 

Question. It is our understanding now that you had no idea 
that Bonaparte took any money from this ica on November 

17, 1963? 

Answer. That's correct. 

Question. Are you willing to tell this to Bonaparte? 

Answer. Yes, Iam. 

Question. What time do you think you arrived back at your 
apartment? 

Answer. I really don't know, close to seven. 

Question. How much time do you think was spent with the 
bootlegger ? 

Answer. Not more than twenty minutes. 

MR. WILLIAMS: That is, ''No more than twenty minutes.” 
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MR. DUNCAN: Thank you, Mr. Williams. 
(Reading:) 
Answer. No more than twenty minutes. 
Question. Did you ever see this man before? 
Answer. I have never seen him before. 
Question. Have you seen him since? 
Answer. No, I haven't. 
Question. Have you ever heard the name Daniel Dade, 
Negro, male, 38 years, of 3928 East Capitol Street? 
Answer. No, I don't know him. 
Question. Who drove the car back to the apartment? 
Answer. Bonaparte. 
Question. At what point did Bonaparte get under the wheel? 
Answer. I drove part way and he took the car. 
Question. Why did you change? 
Answer. Because it was his car. 
Question. Did you make any stops from the time of the in- 


cident with the bootlegger until arriving at your apartment? 


Answer. No. 

Question. Did you drink any of the whiskey between the time 
you left the bootlegger and arriving at your apartment? 

Answer. No. 

Question. Did you discuss this incident with Bonaparte from 
the time of the incident and arriving at your apartment? 

Answer. There was some questions. I don't recall exactly 
what was said. 

Question. Do you remember any of the questions ? 

Answer. No, I don't. 

Question. Did you know at this time that this property was 
being taken from this bootlegger? 

Answer. I know it was seized. 

Question. Did you have a warrant for this man? 

Answer. No, I didn't. 

Question. Did Bonaparte come into your apartment when you 
arrived back at your house? 

Answer. I don't think he did, no. 
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Question. What did you do when you returned to your apart- 
ment? 

Answer. I went in and shortly thereafter I left and went to 
the movies. 

Question. You previously said prior to going ‘to the movies 
you went to visit a friend. 

Answer. Yes, I did. I stopped down at Miss Miller’ s. 

Question. You again returned to Texanna Miller's home ? 

Answer. Yes. 

Question. What is that address? 

Answer. 235 V Street, Northwest. 

Question. Did you carry any whiskey with you at that time? 

Answer. No, I didn't carry any whiskey. 

Question. How much time did you spend with Miss Miller? 

Answer. Till about nine o'clock. 

Question. What time did you go to the movies? 

Answer. I went to the movies about ten o'clock. 

Question. Did Miss Miller accompany you to the movies? 

Answer. No. 

Question. Did anyone? 

Answer. No. 

Question. What movie did you see and which’ one did you go 
to? 


Answer. Howard Theater, Jimmy Smith and'Mom's Mabley, 
a stage show. 

Question. What did you do after you left the theater and ap- 
proximately what time was it? 

Answer. When left the theater I went home and went to bed. 


I think it was about 11:30 or 11:45. 

Question. Did you go to work the following day? 

Answer. I think I was off. I don't recall if I'went to court or 
not. 

Question. When is the next time you either spoke on the 
phone or saw Bonaparte? 
Answer. I don't recall, but I think I saw him a couple days 
later. 
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Question. Were you worried and discussed this thing with 
him at that time? 

Answer. There were some questions that he asked me about. 

Question. Supposing you state the questions and the answers 
for us now. 

Answer. I don't recall the extent of it. It wasn't that much. 
He mentioned that he had been questioned and that somebody had 
given a description that fitted him. 

Question. When did this conversation take place? 

Answer. It was a couple days after. 

Question. Where did it take place? 

Answer. I think I saw him one day when he was coming out 
from work. It was up near where I live. 

Question. Isn't it a fact that you would now be interested in 
asking Bonaparte who was questioning him about this? Wouldn't 
this be of great interest to you? 

Answer. He mentioned he had been out to Fourteen and that 


they had questioned him. He didn't say exactly who. He just said 
he had been out to Fourteen. 

Question. Were you worried at this time? 

Answer. I was concerned about it. 


Question. Did you formulate any plans at that time of what 
actions you would take if you were questioned further on this ? 

Answer. No, there were no plans formulated. 

Question. When was the next time you had any conversation 
with Bonaparte in reference to this? 

Answer. I don’t recall having any other conversation. 

Question. Do you recall on the 19th day of November, 1963, 
that a teletype came out reporting this incident as a robbery ? 

Answer. I believe I recall a teletype message coming out to 
that effect. I don't know if it was this particular incident or some 
other incident. 

Question. Did you discuss this with Bonaparte, this tele- 
type ? 

Answer. No, other than what I told you. I didn’t discuss it. 

Question. Did you ever learn that Bonaparte got any money ? 


Answer. No, I didn't. 

Question. Up until this time is it our understanding that, 
other than the whiskey, you know of no money that was taken by 
Bonaparte ? 

Answer. That's right. 


Question. At any time during this incident, ; did you show 


your badge to anyone ? 

Answer. No, I didn't. 

Question. Did you ever see Bonaparte show his badge to 
anyone ? 

Answer. I didn't see him. 

Question. If you didn't show your badge or you didn't see 
Bonaparte, would you not say according to the D.C. Code, that 
this would constitute the act of robbery, to take someone's 
property ? 

Answer. I didn't see him show his badge. It's possible he 
could have shown it. I didn't talk to anyone. 

Question. You knew at the time of this incident that this was 
not a legal seizure of whiskey, didn't you? 

THE COURT: Just a moment. A legal what? 
MR. DUNCAN: A legal seizure of whiskey. 
(Reading:) 

Answer: Possibly, yes, under the circumstances. 

Question. You knew it wasn't a legal seizure. Later, 
when you participated in the spoils and you received about twelve 
bottles, you were certain then that it was nota legal seizure, 
isn't that true? 

Answer. Yes. 

Question. Do you know how Bonaparte was dressed on the 
day of this incident? 

Answer. No, I don't recall. I think he had | on a dark suit. 

Question. Necktie? 

Answer. I don't recall a necktie. 

Question. But it was a suit? 

Answer. I think so. 

Question. How were you dressed? 
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Answer. I had ona gray suit. 

Question. Necktie? 

Answer. No. 

Question. What color shirt? 

Answer. I believe I had on a white shirt. 

Question. You have described this automobile in which you 
rode with Bonaparte. Can you give us any further description 
with respect to tires, white walls, black? 

Answer. I didn't even notice the tires. 

Question. Did you notice any attachment on the roof of this 
station wagon? I am speaking specifically of a luggage rack on 
the roof. 

Answer. There may have been. 

Question. Have you, as an individual or in concert with 
Bonaparte or anyone else — 


eK AK 


Question. Have you, as an individual or in concert with 


Bonaparte or anyone else, intimated — 

MR. WILLIAMS: That is what it says. 

MR. DUNCAN: (Reading:) 

—intimated or attempted to intimate or coerce any witness to 


this incident? 

Answer. No, I haven't. I haven't talked to anybody. 

Question. Do you know if Bonaparte did? 

Answer. I don't know if he has or not. 

Question. Has he told you if he has? 

Answer. No, he hasn't. 

Question. When did you first learn that you were a suspect 
in this case? 

Answer. Actually, I didn't learn that I was. 

Question. When did you first learn it? 

Answer: When I was told today that I was to come over here. 

Question. That was the first that you learned of it? 

Answer. No, it wasn't exactly the first. I don't recall. 
After Bonaparte had been questioned, they suspected that maybe 
since I worked with him maybe I would be questioned too. I have 


worked with him before. 

Question. What do you mean you worked with him? 

Answer. In the Narcotics Squad. 

MR. DUNCAN: And then, with the permission of the Court, Iam 
omitting a question and answer, a second question and a second 
answer, and a third question and a third answer, they not having any- 
thing to do with this case. 

(Reading: ) 

Question. Was anyone else or any other police officer, other 
than Bonaparte, involved in this incident? 

Answer. No, sir. There was nobody with Bonaparte and I. 

Question. Do you recall a stamp number on this whiskey ? 

Answer. No, I don't. 

Question. Is it possible that this whiskey could have been 
Old Forrester bourbon? 

Answer. It's possible. 

Question. Was it? 

Answer. I don't know the brand name. All I know, it was 
bourbon. 

Question. Officer Hutcherson, you have just completed this 
statement to the stenographer in the presence of Inspector Mowry 
Lieutenant Orville Erfert and Captain Kutner. Is there anything 
you wish to add, omit or explain, or any explanation you may want 
to give for your actions? 


Answer. No, I have nothing to say at this time. 


Question. Do you have any personal animosity at this time 
concerning Detective Bonaparte ? | 

Answer. No, I don't. 

Question. Have you any objection to our searching your 
personal automobile or your apartment in an effort to locate any 
of the whiskey that was taken by you and Bonaparte in this case ? 

Answer. No, I have no objection. 

I have read the above statement consisting of fourteen (14) type- 
170 written pages and it is true to my best knowledge and belief. 
Then there is a signature which reads, ''Maceo Hutcherson.” 
Statement completed at 3:45 p.m., December 5, 1963. 
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THE COURT: Ladies and gentlemen, since ultimately your task 
will be the evaluation of the testimony of each individual witness and 
the evaluation of the documentary evidence, and since you will 
ultimately be called upon to decide this case separately as to each of 
these defendents, even though they are named together in this indict- 


‘ment, I must caution you now that these two statements were made, 


each of them, out of the presence of the other accused. Therefore, 
the statement which was made and signed by the defendant Hutcherson 
is admissible in evidence, in spite of his reference to Bonaparte, only 
against him, Hutcherson. 

The statement of Bonaparte, which was made by him and 
signed by him, even though it contains references to Hutcherson, is 
admissible in evidence only as evidence against Bonaparte, because 
each was made out of the presence of the other, and therefore is not 
binding upon the other. 


KR OK 
PROCEEDINGS ON MOTION TO SUPPRESS 
Thereupon, 
JOHN F. REYNOLDS 
called as a witness by the Government and, having been first duly 
sworn, was examined and testified as follows: 
DIRECT EXAMINATION 

BY MR. DUNCAN: 

Q. Could you state your name and address, please? A. John F. 
Reynolds, attached to the Eleventh Precinct. 

Q. What is your present duty assignment? A. Lieutenant, uni- 
formed. 

Q. And on or about December 5, 1963, were you then a member 
of the Metropolitan Police Department? A. Yes. 

Q. And what was your assignment at that time? A. Iwasa 
uniformed sergeant, attached to the Twelfth Precinct. 

Q. On that day did you receive an order relating to Officer Maceo 
Hutcherson? A. Yes, sir. 

Q. From whom did you receive that order? A. Captain Willard, 
the Commanding Officer of the Twelfth Precinct. 

Q. And as a result of receiving that order, what, if anything, did 
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you do? A. I took my personal car and came down to this Court 
Building, went to the witness room and got Maceo Hutcherson from the 
witness room, took him over to the Municipal Building, on the fifth 
floor, to Inspector Mowry's office, and then left. 

Q. At about what time was it that you saw Officer Hutcherson? 
A. It was about 11:00 a.m. | 

Q. Did you have any conversation with him when you first saw 
him or as you escorted him across the street to Inspector Mowry's 
office? A. I told him that Inspector Mowry wanted to see him. 
Other than that, I don't recall any specific conversation with him. 

Q. Did you, yourself, know the purpose of the order which you 
received? A. No, sir. 

Q. How long would you say you were in the defendant Hutcher- 
son's presence from the time you first saw him until the time you ar- 
rived at Inspector Mowry's office? A. Not over ten minutes at the 
very most. 

MR. DUNCAN: I have no further questions. 

CROSS- EXAMINATION 

BY MR. WILLIAMS: 

Q. Lieutenant, if I should suggest to you that at 10:00 a.m., you 
came over to the third floor to the witness room, and took Hutcherson 
into custody, wouldn't that be more close to the time ? A. No, sir. 
My recollection of it is that it was about 11:00 a.m., and I know 
definitely before noon. 

Q. You didn't make any note of it, did you? A. No, sir. 

Q. I won't press the point. A. All right. 

Q. Now, your orders were to bring Hutcherson to p Meacrussters) 
is that correct, sir? A. Yes, sir. 

Q. And you were aware that Hutcherson was over in this court, 
waiting as a witness, isn't that correct, sir? A. Iwas made aware 
of it when I was told to come down and get him. 

Q. Is that correct? A. Yes, sir. 

Q. You didn't telephone down here and tell him to go over to 
Headquarters? A. No, sir. 

Q. But you were told specifically to take him into custody and 
take him over there? A. I was told to get him and take him to the 


Inspector's office; yes, sir. 

MR, WILLIAMS: Thank you very much. 

THE COURT: At that time was Hutcherson a member of the 
Police Department? 

THE WITNESS: Yes, sir. 

THE COURT: And he was here on police business? 

THE WITNESS: Yes, sir. He was here on a case. 

OK IK 
Thereupon, 
HOWARD F. MOWRY 
called as a witness by the Government and, having been first duly 
sworn, was examined and testified as follows: 
DIRECT EXAMINATION 

BY MR. DUNCAN: 

Q. Inspector, would you state your name and duty assignment, 
please? A. Howard F. Mowry—M-o-w-r-y—I am an Inspector, 
Metropolitan Police Department, assigned as Supervising Inspector 
of the Fifth District. 

eR OK 

Q. Now, Inspector, what was your assignment on or about 
December 5, 1963? A. I was assigned to day work as a supervising 
inspector in the Fifth Inspection District. 

Q. You want to keep your voice up, Inspector, so we can all hear 
you. 

Prior to December 5, did you have occasion to participate in 
an official department investigation of a reported robbery that oc- 
curred in the vicinity of Fifty-Third and Grant Street on November 17, 
19632 A. I took no part in that investigation. I did talk with 
people who were conducting the investigation. 

Q. Did you at some point become officially involved in it? A. 
Yes. 

Q. And when was that, sir? A. That was on the 4th day of 
December, 1963. 


7 OK 


Q. Could you tell the Court briefly, Inspector, the circumstances 


that led to your becoming officially involved in the investigation? A. 
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I had a conversation with Captain Murray Kutner who did at that time 
head the Robbery Squad, on December 4, 1963, at which time we 
decided to talk to Detective Bonaparte and Private Hutcherson the 
following day. : 
eI WK 

Q. Inspector, is it the practice in the Police Department where a 
police officer is suspected of misconduct for the investigation to be 
taken over by a superior officer? A. That is the policy, yes. 

Q. And is that the reason that you became involved in this in- 


vestigation along with others? 
Ok FOF 


Q. The question was: Is it because of this policy that you 
personally became involved in this investigation? A. That is right. 

Q. Now, on December 5, did you have occasion to give any order 
relating to then Officer Hutcherson? A. Yes, sir. I called his 
Commanding Officer on the morning of December 5, 1963, and 
directed him to have Hutcherson in my office as — as he could get 


him there. 

Q. And did you give any orders on that day with respect to then 
Officer Bonaparte? A, I talked with Captain Jefferson who is the 
Commanding Officer of the Narcotics Squad to which John Bonaparte 
is, or was, assigned at that time, and made the same request of him. 

Q. And did you subsequently on that day see the defendant 
Hutcherson? A. Yes, sir, I did. 

Q. And did you subsequently see on that day the defendant 
Bonaparte? A. Yes, sir, I did. 

Q. Now, confining yourself to the defendant Hutcherson, what 
time did you first see him, approximately? A. It was probably 
shortly before noon that day. 

Q. And where did you see him? A. My recollection is thata 
Lieutenant of No. 11— Lieutenant Reynolds of No. 11 brought him to 
my office on the fifth floor of Police Headquarters. 

Q. To your office? A. Yes, sir. 

Q. Now, when you saw Officer Hutcherson, what is the first 
thing you did or said? A. I dismissed the Lieutenant, and shortly 
thereafter, accompanied Hutcherson to the third floor of the Police 
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Headquarters, to Captain Kutner's office in the Robbery Squad. 

Q. Prior to leaving your office to go to Captain Kutner's office, 
when Hutcherson was brought in, was anyone else present in your 
office other than youself and Hutcherson? A. I do not recall. There 
are three of us assigned in that office, other people. 

Q. Did you say anything to Hutcherson? Or did he say anything 
to you in your office? A. Nothing that I recall. 

Q. Did you remove his weapon from him at that time? A. No, 
I did not. 

Q. When was that done? A. That was done in the office of 
Captain Kutner of the Robbery Squad on the third floor. 

Q. Now, how long would you say that Officer Hutcherson was in 
the office with you before you went down to Captain Kutner's office? 
A. Oh, avery brief period of time, until I could finish what I was 
engaged in at the moment. 

Q. Isee. But you had no conversation with him at that time in 
your office? A. No, sir. 

Q. Where is Captain Kutner's office in relation to yours, sir? 
A. It is on the third floor of the same building. 

Q. You are on what floor? A. The fifth floor. 

Q. Is it your testimony that you then proceeded from your office 
down to Captain Kutner's office? A. That is my best recollection. 

Q. Was Captain Kutner present? A. He was there, yes. 

Q. Who else was present? A. Oh, there were a number of 
people there, but the people who participated in his office with respect 
to Hutcherson were Captain Kutner, myself and Lieutenant Erfert, 
and, of course, the stenographer, Miss Mary Lobianco. 

MR. WILLIAMS: I can't hear the witness. 

THE COURT: Speak louder, Inspector. 

BY MR. DUNCAN: 

Q. After arriving with Hutcherson in Captain Kutner's office, 
what is the first thing you did or said? A. I don't recall what I said, 
but we went into the Captain's office and sat down, and from that 
point on, Captain Kutner carried the ball, insofar as— 

MR, WILLIAMS: Did what? 

THE WITNESS: Insofar as— 
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THE COURT: We can't hear you and this microphone does not 
work. 

MR. DUNCAN: Keep your voice up, Inspector. 

THE WITNESS: I am talking as loud as I can without shouting. 

BY MR. DUNCAN: 

Q. The question is: After you arrived in Captain Kutner's office 
what was the next thing that happened? A. We sat down, and Captain 
Kutner conducted an interrogation of Hutcherson with via to the 
offense that was being investigated. 

Q. Before going into that interrogation, did there come a time 
when you removed Officer Hutcherson's weapon? A. Yes, sir; there 
did. 

Q. And when, with reference to arriving in Captain Kutner's of- 
fice, was that done? A. That was done at about the same time the 
statement was commenced, around noontime. 

Q. And did you, yourself, remove the officer's weapon? A. Yes, 7 
sir, I did. 

Q. By physically taking it from the holster or by asking him to 
hand it to you? A. No, sir; 1 personally took it from his holster. 

Q. Did you give him a reason for doing that? A. I told him that 
this was the usual procedure when a man is being interrogated, and it 
is a precautionary move. It's just good common sense because we 
don't know what reaction a man may have to an investigation of this 
nature. 

Q. Now, with respect to the interrogation of Hutcherson by 
Captain Kutner, as best you can recall, will you tell the Court what 
questions were put and what answers were made? 

(Brief pause.) 

MR. WILLIAMS: Does he mean the substance ? 

THE COURT: The substance is enough. 

MR. DUNCAN: That's alll am after. lam trying to lead up to 
the facts, eventually. 

THE COURT: Inspector Mowry thinks that you are asking him to 
give the exact questions and the exact answers. Obviously he can't 
do that. 

MR. DUNCAN: Let me rephrase the question. 


BY MR. DUNCAN: 

Q. Was Officer Hutcherson advised that he was being investi- 
gated? A. Yes, sir. Captain Kutner made it very clear to Hutcher- 
son. 

THE COURT: What is the substance of what Captain Kutner said 
to Hutcherson? 

THE WITNESS: He told him that he was investigating the com- 
plaint made by a man by the name of Dade with reference to some 
whiskey and some money, and he was investigating his participation 
in this offense. He read to him the Criminal Code concerning govern- 
ment employees who must answer with respect to any questions pro- 
pounded concerning their involvement, or something of that sort. 

He read to him the D.C. Code concerning the compromise of 
a felony. He advised him of his rights to refuse to answer to any 
question which was propounded. He reminded him of his duty as a 
police officer to answer any question put to him by a police official. 

And at the conclusion of this, he asked him if he wished to 
give a statement, and Hutcherson said that he did, and he made a — 

THE COURT: First, before you get into that, or, were you about 
to tell us what Hutcherson said? 

THE WITNESS: Yes; yes. 

THE COURT: Did Captain Kutner tell Hutcherson in the course 
of this preliminary statement you say he made that Dade had accused 
him, Hutcherson, of taking a bribe or demanding a bribe or anything 
of that sort? 

THE WITNESS: No, sir. He didn't say that Dade had made such 
an accusation. He told Hutcherson that his, Captain Kutner'’s in- 
vestigation indicated that Hutcherson was involved in this incident. 

THE COURT: In what? 

THE WITNESS: Reported— 

THE COURT: I want to know what he told Hutcherson. 

THE WITNESS: Reported by Dade, complaint made by Dade. 

THE COURT: What does that mean? 

THE WITNESS: That is what— 

THE COURT: What did he say? 
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THE WITNESS: That he thought Hutcherson was involved in an 

incident. Now he explained the incident. 
THE COURT: That is what I want to know. 

THE WITNESS: A report made by a man by the name of Dade 
who made a report to the Fourteenth Precinct concerning a robbery. 
It was classified at the time as a robbery of some whiskey and some 
money. 

BY MR, DUNCAN: 

Q. And did Captain Kutner inquire of Hutcherson what part he, 
Hutcherson, had played in that, if any? A. Yes; yes. 

Q. Did Officer Hutcherson say that he would make a statement 
voluntarily, or was he hesitant? A. Hutcherson was not reluctant at 
all, He made the statement right off. He admitted his participation in 
the entire episode. 

MR. DUNCAN: May I have this marked as Géveeninant's Exhibit 
1 for identification? ; 

(Government's Exhibit 1, Statement of Maceo Hutcher- 
son, was marked for identification.) 

BY MR. DUNCAN: 

Q. I show you Government's Exhibit 1 for identification, and ask 
you if you recognize it. (Indicating the exhibit.) A. This appears to 
be the statement that was given by Hutcherson, prepared by Miss 
Lobianco, and signed by Hutcherson on December 5, 1963. 

Q. In your presence? A. Yes, sir. 

Q. Inthe office? A. Yes, sir. 

Q. Was each page initialed in your presence? A. “Yes, sir. 

Q. Was it signed in your presence? A. Yes, sir. 

MR. DUNCAN: I offer the exhibit, Your Honor, se for the pur- 
poses of this hearing. 


(The exhibit was shown to defense counsel.) 
MR. WILLIAMS: Do you have a copy of this for me? 
MR. DUNCAN: I have a copy that I can lend you. 
MR. WILLIAMS: Very well, because it will take me too long to 
read it. : 
THE COURT: Captain Kutner, of course, will testify, will he not? 
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MR. DUNCAN: Captain Kutner, Your Honor, has since retired on 
disability and is confined to his home under doctor's orders, so we do 
not propose to offer his testimony. 

THE COURT: Oh, I see. 

MR. WILLIAMS: It is not being offered for the truth of it, merely 
to show the statements made. 

THE COURT: That's right. 

MR. WILLIAMS: All right. 

THE COURT: I will receive it for the hearing on the oral mo- 
tion to suppress this and any other statement. 

(Government's Exhibit No. 1 was received in evidence, 


on Motion to Suppress.) 
OR OK 


CROSS- EXAMINATION 
BY MR. WILLIAMS: 
Q. Now, Inspector Mowry, on the 5th day of December, when 
Hutcherson was brought to your office, was he free to go about his 


own business? 

(Brief pause.) 
A. Not as a police officer, no; he was under orders to be there and to 
remain there until he was released. 

Q. My query to you, sir: Was he free to go about his business? 
A. No, sir. He was a police officer, he was there under orders to be 
there, and so long as he was a police officer, he had to stay there. 

Q. Well, if he had walked away from you, what would have hap- 
pened? Would you have restrained him? 

(Brief pause.) 
A. Had he walked away? I think I would have suspended him on the 
spot. 

Q. And taken him into custody? A. And would have removed his 
equipment, and then, as far as I was concerned, he would have been 
free to go. 

Q. When you took him down to Captain Kutner's office, was that 
the same situation that prevailed? A. Yes, sir. 

Q. Captain Kutner would have permitted him to leave that of- 
fice? A. I can't speak for Captain Kutner. 
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Q. You were there—I guess you can't— I guess you can't, 

THE COURT: Well, you were an inspector, and ni Kutner 
was a Captain. 

THE WITNESS: Yes, sir. 

THE COURT: He wouldn't very likely have aveceuied you, would 
he? 

THE WITNESS: See, Your Honor, there's an—I did not become 
involved in the investigation of the complaint of Dade until such time 
as it appeared that a police officer or police officers were involved, 
Then I became involved. I did not know all of the intimate details of 
that investigation. 

34 Now, it may well be that Captain Kutner had knowledge in his 
mind which he had not given me which would have justified an arrest 
on the spot. I don't know that, but my own reason for being there 
was, aS a police officer, they were police officers, and they were sub- 
ject to my orders as long as they were police officers, Once they 
were no longer police officers, why, then, of course, I: wouldn't re- 
strain them. 

BY MR. WILLIAMS: 

Q. Maybe I can clear it up in this way: The only reason you 
were in this picture was due to the fact that Hutcherson was assigned 
to No. 12 Precinct? A. That is exactly so. 3 

Q. Number Twelve came within the Fifth District, of which you 
have over-all control, right? A. Yes. 

Q. Now, if Captain Kutner had received a complaint in this case 
or as he had in this case, as you have related, whether it involved a 
police officer or a civilian, he would have taken him into custody— 

MR. DUNCAN: I object. 

THE COURT: I sustain the objection to that on the basis of the 
form of the question. 

The Inspector has answered, it seems to me, fully on that 

35 score. As far as he was concerned, this statement which is tanta- 


mount to a confession was sufficient, if Hutcherson had attempted, 


after having made it, to leave, he, this witness, would have suspended 
him immediately and removed his equipment. And then he would have 
as far as he was concerned, —as far as the Inspector was con- 
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cerned, Hutcherson would have been free to leave—but that Captain 
Kutner, he says, may have had information that had not been trans- 
mitted to him which would have justified Captain Kutner in placing 


him under arrest immediately. He does not know whether that was 
so or not. So, it seems to me, you have—well, clearly this situa- 
tion, as far as the Inspector was concerned, this was enough to cause 
him to suspend him at once, remove his equipment, and then let him 
go, and follow through, I suppose, with whatever legal proceedings 
were indicated. 

MR. WILLIAMS: Well, Your Honor— 

THE COURT: It is clear that Captain Kutner, as far as the 
Inspector is concerned, may have had information which would have 
justified him in arresting him at that time, in which case he would 
not have been free to go; but Inspector Mowry doesn't know whether 
he had such information or not. Therefore, he can't say whether 
Captain Kutner would have released him or not. 

Isn't that it, in substance ? 
eK OK 

BY MR. WILLIAMS: 

Q. Now, Inspector, you had Hutcherson brought in as the result 
of a request from Captain Kutner that he wanted to interrogate him or 
talk to him, isn't that correct, sir? A. Not exactly. It was an 
agreement that Captain Kutner and I had made the day before that we 
felt that we should talk to these two police officers, Hutcherson and 
Bonaparte. 

KK 

Q. Now, at the time that you were down to Captain Kutner's of- 
fice, and these are two separate offices, yours from his, isn't that 
correct? A. Yes, sir. 

Q. Captain Kutner was in charge of the Robbery Squad of the 
District of Columbia, is that correct, sir? A. Yes, sir; yes, sir. 

Q. Of the Metropolitan Police Department. And you were down 
there, and you heard Captain Kutner read the various statutory or 
departmental policies. Did you at any time ever hear him tell 
Hutcherson that he could calla lawyer? A. Neither did I hear him 
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say that, tell Hutcherson that he could call a lawyer, nor did I hear 
Hutcherson make such a request. 

Q. Isee. Did you hear him say to Hutcherson at any time before 
he requested that he make a statement that he was at liberty to calla 
friend or his family to apprise them of the situation tat now exists? 
A. Iheard no such statement. 

Q. And it is your testimony, sir, that Hhitcheyson’d s gun was taken 
from him when he went—upon his arrival in Captain Kutner's of- 
fice? A. Shortly after his arrival there; yes, sir. 

Q. His gun was removed? A. Yes, sir. 

MR. WILLIAMS: That's all I have. 

MR. DUNCAN: May I continue now as to Officer Bonaparte? 

THE COURT: Yes. 

DIRECT EXAMINATION 

BY MR. DUNCAN: 


eK OR 


A. I talked with Bonaparte about the complaint that had been made by 


Dade. I told him that Hutcherson had made a full disclosure of his 
participation in that incident, that he had involved John Bonaparte, his 
associate on that day, and I advised John Bonaparte that the best thing 
he could do under the circumstances— 

MR, WILLIAMS: I didn't hear that. 

THE WITNESS: The best thing he could do under the circum- 
stances— 

THE COURT: If you can't hear him, why don't you sit over at the 
other table. 

MR. WILLIAMS: Thank you, Your Honor. He is not speaking 
loudly enough. 

THE COURT: Well, it is much easier for you to sit here than to 
keep interrupting him. 

MR. WILLIAMS: Thank you, Your Honor. 

THE WITNESS: —was for him to tell the full truth—if he 
participated in it, the best thing for him to do was to ul the entire 
truth, the best way to help himself. 

I gave him this advice, not as an official of the Police De- 
partment, but as a friend to a friend. 
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BY MR. DUNCAN: 

Q. Did you at that time or subsequently have occasion to tell 
him he did not have to make a statement? 

Let me rephrase that question. 

Did you at that time tell him that he had a constitutional 
right not to make a statement? A. During that conversation that was 
discussed. I told John that he didn't have to say anything, that he 
could stand on his constitutional rights and make no statement what- 
soever. I told him as a police officer he was required to answer any 
questions put to him concerning his official duties, and that he must 
answer if he wants to remain a policeman. 

Q. What response, if any, did Mr. Bonaparte make in the office 
adjacent to yours? A. He thought for a long time. I think for per- 
haps as long as five minutes, he didn’t say anything. He sat there 
and stewed, and finally he told me, "Inspector, I want to tell the truth 
about this matter. I was involved in it; I'm ashamed of myself for 
doing that; I don't know why I did it, and I'll tell you anything you 
want to know about it.” 

Q. And did he then make a statement or did you go somewhere 
else? A. We went to the Robbery Squad Office, Captain Kutner's 
office. 

Q. Was this the same office where Officer Hutcherson had been 
interrogated? A. That is right. 

Q. At the time Officer Bonaparte went into Captain Kutner's 
office, who was present? A. My recollection is that Captain Kutner 
was there, Lieutenant Erfert, the stenographer, Miss Lobianco, Cap- 
tain Jefferson remained there throughout the entire course, and my- 
self, 

Q. And after arriving in Captain Kutner’s office, who conducted 
the interrogation of Bonaparte? A. Captain Kutner carried the 
brunt of the interrogation. However, Lieutenant Erfert prefaced the 
interrogation by reading the statutes concerning the necessity of a 
public official answering questions, and the compromising of a felony 
statute, and things of that sort. 

Q. Was he again warned of his constitutional right not to make a 
statement? A, He was. 


THE COURT: By whom? 

THE WITNESS: By Captain Kutner and mieutensnk Erfert. 

BY MR. DUNCAN: ° 

Q. Was he told that any statement that he made, i he made one, 
might be used against him? A. Yes, sir. 

THE COURT: Let me ask you this, Mr. Duncan: 

Inspector Mowry has said, both with respect to Hutcherson 
and with respect to Bonaparte, that there were read to thema 
statute or statutes which required police officers to answer ques- 
tions, and so on. 

Do you know what he is talking about? 

MR, DUNCAN: Yes, Your Honor. As to each officer, Title 1, 
Section 319 of the D.C. Code; and Title 4, Section 175 of the D.C. 
Code were read to the officers. 

Title 1, Section 319, provides for the forfeiture of pension 
rights of a police officer where that officer refuses to ‘testify where 
he is called as a witness in any proceeding or before any Grand Jury 
or before any Congressional Committee. 

Parenthetically, the Government will argue that this statute 
is inapplicable to this situation. But, as a factual matter, it was read 
to him. 


Title 4, Section 175, is that section which makes it an of- 
fense to withhold information relating to the commission of any of- 


fense. 

It is the compromise of felony section, and it relates to 
private detectives, members of the police force, or any other person. 
Its general application, although to privates and detectives, police of- 
ficers, —those are mentioned—it happens to relate to anyone. It 
makes it a misdemeanor to compromise a felony or any other unlaw- 
ful act or to participate in, assent to, aid or assist any person 
suspected of crime to escape a full judicial examination by failing to 
give known facts or reasonable causes of suspicion, or withholding 
any information relative to the charge or suspicion from the proper 
judicial authorities. 

That section was read to both officers. 


BY MR. DUNCAN: 
Q. I show you Government's Exhibit 2 for identification and ask 
you if you recognize it. 
(Government's Exhibit 2, Statement of John Bonaparte, 
was marked for identification.) 
A. (Perusing the exhibit.) This appears to be the statement sub- 
mitted by John Bonaparte on December 5, 1963, in the Robbery Squad 
office. 
Q. Was it signed in your presence, sir? A. Yes, sir, it was. 
Q. Was it initialed in your presence? A. Yes, sir. 
MR. DUNCAN: I offer this, Your Honor, for the purpose of this 
hearing. 
MR. WILLIAMS: May I see it? 
(This exhibit was shown to defense counsel.) 
THE COURT: Do you offer that? 
MR. DUNCAN: Yes, Your Honor. 
THE COURT: I will receive it. 
eK OK 
REDIRECT EXAMINATION 
BY MR, DUNCAN: 
Q. One question, Inspector. After Hutcherson's statement had 
been completed and Bonaparte's statement had been completed, were 


they then placed under arrest? A. No, sir, they were not. 
Q. Were they permitted to leave? A. Yes, sir, they were. 
Q. Did they, in fact, leave? A. Yes, sir, they did. 


eK 


RECROSS-EXAMINATION 

BY MR. WILLIAMS: 

Q. Now, Inspector, do you remember that Bonaparte was told by 
Captain Kutner in your presence or by any other officer in your 
presence that, We want this statement because we are going to treat 
you just like we treated Sergeant Mackey, just make your statement 
and we will let you resign," do you remember that statement? A. 
No, sir; that statement was not made. 

Q. Is it your testimony that no reference was made to Sergeant 
Mackey and those officers resigning over there at the time of these 


statements? A. No, sir. 
MR. WILLIAMS: That's all. 
MR. DUNCAN: No other questions. 
THE COURT: That's all, Inspector. 
oR 
Thereupon, 

MACEO HUTCHERSON 
called as a witness in his own behalf and, having been first duly 
sworn, was examined and testified as follows: 

DIRECT EXAMINATION 
BY MR. WILLIAMS: 


Q. State your full name, please. A. Maceo Hutcherson. 
OK RK 


Q. Now, directing your attention to December 5, 1963, were you 
over in this building on the third floor at 3825? A. Yes, I was. 

Q. Did there come a time when Lieutenant Reynolds, at that 
time Sergeant Reynolds, came over to get you? A. That is correct. 


Q. And do you remember approximately what time that was? A. 
It was somewhere between 10:00 and 10:15 or 10:30, sir. 

Q. And when the then sergeant came to you, what didhe say? A. 
He told me that I was ordered to report to the Chief's office, Chief 
Mowry's office. 

Q. And what did you say tohim? A. I asked him why, and he 
said he didn't know, but he was ordered to come over and bring me to 
the office. 

Q. You finally found yourself over there on the fifth floor, is 
that correct? A. That is correct. 

Q. Then what happened? A. We arrived at Chief: ee s of- 
fice. The desk sergeant, Sergeant Reynolds asked the desk sergeant, 
clerk, if Inspector Mowry was in, and the desk clerk said he was. 

Q. Let's get to his office. Did there come a time that you were 
escorted to Inspector Mowry's office? A. Yes, there was. 

Q. That same morning and time, all in sequence, A.: Yes, sir. 
That is correct. 

Q. What happened when you got there? A. Inspector Mowry 
told me to wait in the room, and he dismissed Sergeant Reynolds. 
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Then he escorted me down to Captain Kutner's office in the Robbery 
Squad. 

Q. And when you got down there, were you relieved of your 
service revolver? A. Iwas. 

Q. And then, tell His Honor, what happened down there? 

THE COURT: Who took it? 

BY MR. WILLIAMS: 

Q. Who took it? A. Inspector Mowry took my service revolver 
after entering Captain Kutner's office in the Robbery Squad. 


eK OK 


Q. When you got in there and they took your gun, then what hap- 
pened? A, Captain Kutner asked him—he asked me did I know why 
Iwas there. I told him no, I didn't. He stated to me that he had 
enough information there to dismiss me from the force. And he was 
going to question me, and I asked him about what. He stated that the 
complaint of robbery. And Inspector Mowry then had left the office. 
Captain Kutner began questioning me about a complaint by a man 


named Daniel Dade, I think. He asked me if I knew him. I told him 
that I did not know him. He asked me if I knew of the incident that he 
was questioning me about. I told him no, I did not. He then stated to 
me that I would have to make a statement to him as a police officer 
or be dismissed from the force on this incident. 

I told him that I did not know anything about the incident that 
he had spoke of, and that I could not make any statement of the in- 
cident when I didn't know anything about it. 

He then stated to me that he knew what had happened, and 
that as a policeman, I would have to make a statement and he would 
see to it that—I asked him—he would see to it that nothing happened. 
I asked him if I was being charged, He said there was no criminal 
charge, and that was simply a police investigation. 

Q. And after he said that to you, what did you say or do? A. I 
told him—I asked him, rather, if I could make any calls or contact 
any attorney. He stated that I couldn't, because there was—he was 
a superior, and that it was simply a matter of police investigation, 
and as a policeman I was forced to make a statement of some kind of 
this incident to a superior. 
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Q. Did you have your gun on you then? A, No, I didn't. 

Q. Did the rest of them have their guns on? A. Yes, they did. 

Q. Yes. Then what did you say or do? A. I remained in the of- 

112 fice, and then he questioned me quite extensively over a period of 
time of all of my activities on a certain date which he had mentioned, 
or at the time I went to work where Iwas. And I told him the best I 
could recall; I answered the questions that he had propounded to me 
in that manner. ! 

Q. Now, at this point let me ask you this: 

He was referring to a day in November, was he not, some 
date in December—or whatever it was? A. I believe. 
KOK 

Q. When you went down there and Captain Kutner started talking 
to you, approximately what time was that? A. It was around 10:45 or 
11:00. 

Q. And he continued to talk to you, and then there came a time 
when you stated you had some calls and they wouldn't permit you to 
do it? A. That's right. 

Q. Did they permit you to go get lunch? A. No, they didn't. 

Q. Did you request it? A. Yes, I did. 

Q. In what way did you request it? A. I asked if 1 could go get 
something to eat. 

Q. Yes. And then what happened? Did there come a time when 
Captain Kutner asked you to answer some questions ? A. Yes. He 
questioned me extensively, as I stated, about my being there on this 
date that he had mentioned, until around one, I guess, one o'clock or 
more; it was after the noon hour up into the—around one o'clock. 

Q. Yes. A. Then he stated to me that—he stated again that I 
would have to make a statement, and that this statement was in the 
line of duty, and that it was only a police investigation. 

Q. Did he ever say to you that you do not have to make a state- 


ment, and if you make a statement, it may be used against you in any 
court proceedings, if any should be had? Did he say that to you? 
A. No, he didn't say that any statement you make could be used 
against you in any court proceeding. He stated— ; 

Q. Well, did he tell you— 
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THE COURT: Let him finish his answer. 

THE WITNESS: He stated that I would have to make a statement 
as a police officer to a superior. 

BY MR. WILLIAMS: 

Q. Toasuperior? A. Or answer questions that he might ask 


me, 

Q. Did you ask him about a lawyer, again, or calling a friend? 
A. Iasked him about calling a lawyer. 

Q. What did you ask him? A. Iasked him if I could calla 
lawyer or call someone. He stated that I couldn't make any calls un- 
til this investigation was over. 

Q. Now, bearing in mind, as you have previously testified, that 
the then Sergeant Reynolds came over and got you about 10:30 or so, 
and that you had been talking with Captain Kutner for some time, plus 
Inspector Mowry, at 12:05 p.m., did Captain Kutner proceed to pro- 
pound to you a series of questions in addition to what you have told 
us? A. Yes, he did. 

Q. All right. And did there come a time around 3:05 or a 
quarter of four, to be specific, that you signed a paper, a statement? 
A. That is correct. 

Q. Yes. Now, did you read this statement before you signed it? 
A. I glanced at the statement. I had been questioned quite extensive- 
ly before anything had been taken down by Inspector Mowry and Cap- 
tain Kutner. 

Q. Let me ask you this: Were you present at the time and place 
when this was printed? A. No, I wasn't. 

2 ROKK 

Q. Were you present at the time and in the place and was it in 
your presence that this was typewritten? A. No, it wasn't. 

Q. Yes. Did the Captain or Inspector or anyone else over there 
tell you that notwithstanding the fact that we have read to you Title 1, 
Section 319, and Title 4, Section 175, wherein it states that if you re- 
fuse to answer questions propounded to you by a superior officer, 
then you shall be denied and refused any retirement or pension rights 
or other emolument by virtue of your service, did they also tell you 
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that if you make any statement that confesses that you have com- 
mitted an offense, bribery or robbery or anything of that type, that 
you would be equally denied any pension, retirement, or other 
emoluments? A. No. 

MR, WILLIAMS: I think that's all I have for this witheae: 

CROSS-EXAMINATION 

BY MR, DUNCAN: 

Q. Mr. Hutcherson, what time did you arrive in Captain Kutner's 
office? A, The best I can recall, it was around 10:30 or 10:45, 

Q. And how much time elapsed before Inspector Mowry left? A. 
Well, about five minutes, and then he left. 

THE COURT: What was your answer ? 

THE WITNESS: About five minutes. 

THE COURT: He was there only five minutes ? 

THE WITNESS: He was there for five minutes, and he took my 
gun, and then he left; but he did return later. 

BY MR. DUNCAN: 

Q. How much time elapsed between his leaving and his return? 
A. I'd say fifteen or twenty minutes. 

Q. After his return, how much time elapsed up until the point 
where you had finished making a statement for the stenographer ? A. 
Weil, it was around 2:00 o'clock, or 2:30. 

Q. Now, in addition to Captain Kutner and Inspector Mowry, 
when you first went into Captain Kutner's office, was anyone else 
present? A. When! first went there, Inspector Mowry was there 
with him. 

Q. They were the only two? A. That's correct. 

Q. And when Inspector Mowry was out of the room, and you were 
interrogated by Captain Kutner, was anyone else present? A. No, 
sir. 


Q. Only Captain Kutner and yourself? A. That's correct. 

Q. You testified that at no time did anyone tell you that if you 
made a statement it could be used against you ina entainal proceed- 
ing, is that correct? A. That's correct. 

Q. Did you know, in fact, that if you made a statement, it could 
be used against you? A. If there was no criminal charge at this 
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time—if there was no criminal charge made on me, as they had 
stated there wasn't, I did not think a statement could be used against 
me on an investigation, as they stated, as a police officer. 

THE COURT: I don't understand your answer to that. 

THE WITNESS: I said at the time that the statement was made, 
and if there was no criminal charge pending against me, or made 
against me at this time, and I was told that this was only a police 
investigation, I did not know that it could be used against me. 

THE COURT: How long were you on the police force? 

THE WITNESS: Five years. 

120 THE COURT: Five years. Didn't you know that if you made a 
statement under the conditions you are telling us about that it could 
be used against you in a criminal case if there ever was a criminal 
case ? 

(Brief pause.) 
Didn't your experience tell you that? 

THE WITNESS: I realize that now, Your Honor. 

THE COURT: Now! Of course, you realize it now. Didn't you 
know it then? 

THE WITNESS: I can't say that I understood it that way then. 

THE COURT: Let me ask you this: Were the statements you 
made—the answers you made and the statements you made in the 
statement you finally signed true? 

THE WITNESS: I would say that some of the statement was true. 

MR. DUNCAN: May I have the statement, please. 

BY MR. DUNCAN: 

Q. I show you Exhibit 1 for identification, and ask you if that is 
your signature on the last page? (Indicating the exhibit.) 

MR. WILLIAMS: He hasn't seen the exhibit, Your Honor. 

MR. DUNCAN: If so, I wasn't aware of it. 

BY MR. DUNCAN: 

Q. Is it? A. Yes. 

Q. Are those your initials on each page? A. They appear to 


Q. You can answer that yes, or no, can't you? A. Yes. 
Q. Well, are they yours? A. Yes. 
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Q. You said to the Judge a minute ago that some of the state- 
ments in there are true, is that correct? A. That's correct. 

Q. Now, I want you to read the statement and point out to the 
Court the statements in there that are false as of right now. 

MR. WILLIAMS: May I see it, please. 

(The exhibit was shown to Mr. Williams. ) 
(The witness perused the exhibit.) 

MR. WILLIAMS: What was the question? 

MR. DUNCAN: The question is to point out what parts of the 
statement are untrue. 

MR. WILLIAMS: Is that proper? 

THE COURT: Yes. 

MR. WILLIAMS: It's going to take a long time, Your Honor. 

THE COURT: I'm in no hurry, 

MR. WILLIAMS: All right. 

THE WITNESS: The portion, "Do you acknowledge the fact that I 
have read this to you and you understand it?" From the p beginning of 
it is not true. 

MR. DUNCAN: That is on page 2, is that right? 

THE WITNESS: Yes. 

MR. WILLIAMS: What page? 

THE DEPUTY CLERK: Page 2. 

(The witness perused the exhibit further. ) 

THE WITNESS: Also on page 2, in the sixth Earee aie "You 
are still a police officer at this time." 

THE COURT: I can't hear you. 

THE WITNESS: "You are still a police officer at this time. 

You are not under suspension. At the conclusion of this we will see 
the results of our investigation. I advise you that you are not com- 
pelled or promised anything in any way for making this statement and 
according to your constitutional rights you have the right . 

MR. WILLIAMS: I think he has sufficiently pated the para- 
graph. 

MR. DUNCAN: That paragraph is not ture; is that your testi- 
mony ? 

THE WITNESS: There's a portion in here that is not. 
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THE COURT: Well, what is untrue? 

THE WITNESS: The portion—that wasn’t stated to me: "Any 
statement you may make may be used against you in any disciplinary 
action within the Police Department," that was true; but, "or ata 


future time in some court action,” was not. 

MR. DUNCAN: That was not? 

THE WITNESS: No, sir. 

MR. DUNCAN: All right. 

THE COURT: Go ahead. 

(The witness perused the exhibit further.) 

MR. WILLIAMS: Most of this is innocuous. I wonder if we just 
can't— 

THE COURT: I can't tell. 

(The witness perused the exhibit further.) 

THE WITNESS: Page 9, the twelfth question. 

MR. WILLIAMS: What? 

THE WITNESS: The twelfth question. 

THE COURT: The twelfth question. Read it. 

THE WITNESS: "Did you give any of it away? 

"{ didn't give it away. There was a party. I used some 

drinking. I took some out to parties.” 

THE COURT: "Parties"—plural? 

THE WITNESS: Yes. 

124 THE COURT: Are you saying that that isn't true ? 

THE WITNESS: Yes; that's right. 

THE COURT: What were they talking about? 

THE WITNESS: Whiskey, I think. 

THE COURT: You think? Don't you know? 

THE WITNESS: Whiskey, yes. 

THE COURT: What whiskey? 

THE WITNESS: Whiskey that was alleged to have been taken. 

THE COURT: From whom? 

THE WITNESS: There's no name in here from whom. 

MR. DUNCAN: From Daniel Dade, wasn't it? That's what they 
are talking about? 
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THE WITNESS: I assume that's what they were talking about. 
The name was never— | 

MR. DUNCAN: All right. Any other questions and answers in 
that statement that are not true? 

(The witness perused the exhibit further.) 

THE WITNESS: And the last statement: 

‘Tl have read the above statement consisting of fourteen (14) 
typewritten pages and it is true to my best knowledge and be- 
lief." 

I did not actually read the entire statement. I einnewa at it, 

and so I signed it. 

BY MR. DUNCAN: 

Q. You just read it here on the stand, didn't you? A. That's cor- 
rect, 
Q. Except as to the parts you indicated as being ae the other 
statements are true, is that correct? A. To the best of my recol- 
lection. 

Q. And you have talked to your lawyer before you testified, 
haven't you? A, That's correct. 

ok KKK 

MR. DUNCAN: I would be prepared to offer the statements 
through Inspector Mowry, and submit that issue to the jury; and if it 
becomes appropriate, bring out the re-affirmation at a later time. 

THE COURT: I think that ought to be done. I will deny the mo- 
tion, 
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JURISDICTIONAL STATEMENT 


The appellant Maceo Hutcherson was indicted (along with one 
John A. Bonapart) for the offenses of solicitation of bribe and accept- 
ance of bribe in violation of Title 18, United States Code, Section 201 
and Title 22 of the District of Columbia Code, Section 704. Ina jury 
trial a verdict of guilty of both counts was returned against the appel- 
lant; and upon this conviction the court sentenced him to concurrent 
terms of from one to three years of imprisonment, with the provision 
that he be committed for a period of six months and that the rest of 
the sentence be suspended, and that he be placed on probation for a 
period of three years. This appeal followed. The jurisdiction of this 
court is invoked under 28 U.S.C.A., Section 1291 and Rule 37 of the 
Federal Rules of Criminal Procedure. 
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STATEMENT OF THE CASE 


On the afternoon of November 17, 1963, a man named Daniel Dade 
was Standing by his automobile in the vicinity of 53rd and Grant 
Streets, N.E., Washington, D.C. He was with two other men named 
Henry W. Simpkins and Ernest Williams. Williams was sitting in 
Dade's car. A black station wagon automobile pulled up behind Mr. 
Dade's car and a passenger got out and approached Mr. Dade. He 
asked Mr. Dade did he have any bourbon whiskey. Dade told him no, 
and the man then said that a fellow down the street bought some a few 
minutes ago. A few seconds later another man, the driver of the sta- 
tion wagon, came up to Mr. Dade and told him that he was under ar- 
rest. He told Dade that he had been watching him all day. The man 
did not identify himself to Mr. Dade in any way at that time. This 
man, the driver of the station wagon, searched Dade. He then told 
Mr. Williams, who was still in Dade's car, to get out. He told Dade 
that he was going to drive and told Dade to get in. This man got into 
Dade's car, with Dade, and drove off. The man who was a passenger 
in the station wagon drove it and followed Dade's car. Mr. Dade could 
not identify either of the two men, the driver of the station wagon or 
the passenger therein. Dade's car was driven on Division Avenue to- 
ward town. The driver of his car told him that he was taking him to 
headquarters. Dade asked to see his badge. He showed Dade a badge 
that looked like a police badge. While they were riding, Dade asked 
the man to give him a "break"' because he had been "busted" four 
times already. Eventually the car reached East Capitol Street and 
near the 400 block thereof, the driver made a right turn on a dirt 
road, The car was stopped and the two of them got out together. The 
man "patted him down” and asked him whether he wanted to go to 


headquarters or give him what he had (apparently meaning money and 
whiskey) and forget about it. In response, Dade told the man to go 
ahead and take it. The person took a sum of money out of Dade's 
pocket. The money was all in one dollar bills and amounted to about 
seventy dollars. In the meanwhile the station wagon stopped near the 
Dade car. The man with Dade told the driver to turn the station wagon 
around. The one who had been with Dade then opened the trunk of 


3 


Dade's car and removed a quantity of whiskey from the trunk and put 
it into the station wagon. The whiskey was in half pint bottles in 
three cases. After the liquid was transferred to the station wagon, 
the two men left in the same. : 


On January 10, 1964 an indictment was filed in the Court below 


charging the appellant Maceo Hutcherson and John A. Bonapart with 
offenses arising out of the taking of the money and whiskey from 
Dade. The appellant and Bonapart were officers and members of the 
Metropolitan Police Department. Hutcherson having been so for five 
years and Bonapart for a much longer time. The indictment against 
them was drawn in two counts. The first count charged them with a 
violation of Title 18, United States Code, Section 201 and the other 
count charged a violation of Title 22 of the District of Columbia Code, 
Section 704. 


‘On January 21, 1964, the appellant and Bonapart entered a plea of 
not guilty of the indictment. 


Thereafter on April 8, 1964, the case against Hutcherson and 
Bonapart came on for hearing before the Honorable Henry A. Schein- 
haut, United States District Court Judge, on a motion of the defend- 
ants to suppress certain statements and admissions made by them 
relative to the offenses with which they were charged. Both men had 
made an oral statement, which was later reduced to writing to Captain 
Kutner of the Robbery Squad on December 5, 1963. At the hearing the 
Government proceeded to prove the circumstances surrounding the 
statements and in the course of so doing called several witnesses. 


In regard to the statement given by the appellant Hutcherson, 
Lieutenant John P. Reynolds of the Eleventh Precinct ‘testified first. 
He said that on Decmeber 5, 1963, he was a uniformed sargent at- 
tached to the 12th precinct. Captain Williard, commanding officer of 
the precinct, gave him an order relating to the appellant. The appel- 
lant was a private in the police department who was assigned to the 
12th precinct. As a result of the order Reynolds came to the United 
States Court House, he "went to the witness room and got Maceo 
Hutcherson from the witness room, took him to the Municipal Build- 


ing, on the fifth floor, to Inspector Mowery's office and then left."’ It 
was about 11:00 a.m. when Reynolds saw Hutcherson. The only con- 
versation that Reynolds could recall that he had with the appellant was 
to tell him that Inspector Mowery wanted to see him. At the very 
most, Reynolds was with Hutcherson not over ten minutes. 


On cross examination Lieutenant Reynolds said that he was told 
to get Hutcherson and take him to the Inspector's office. 


Howard F. Mowery, an inspector in the Metropolitan Police De- 
partment, testified that he became officially involved in the investiga- 
tion of the Dade matter on December 4, 1963. Inspector Mowery said 
that he had a conversation with Captain Murray Kutner, the head of 
the Robbery Squad, on December 4, 1963 at which time they decided to 
talk to Detective Bonapart and Private Hutcherson the following day. 
So, on December 5, 1963, the Inspector called Hutcherson’s com- 
manding officer and directed him to have Hutcherson in his office as 
soon as he could get him there. Shortly before noon on December 5, 
1963, Lieutenant (then seargent) Reynolds brought Hutcherson to 
Mowery's office. Shortly thereafter, the Inspector accompanied 
Hutcherson from his office on the fifth floor to the third floor where 
Captain Kutner's office was located. Upon reaching Captain Kutner's 
office they entered and sat down. According to Inspector Mowery, 
Captain Kutner, from that point on conducted an interrogation of 
Hutcherson with respect to the offenses that were being investigated. 
Present in Captain Kutner's office then, was the Captain, Inspector 
Mowery, Lieutenant Erfert and a stenographer named Miss Mary 
Lobianco. The Inspector took Hutcherson's service revolver from 
him. 

According to the Inspector, Captain Kutner first told Hutcherson 
that he was investigating a complaint made by a man named Dade 


concerning some whiskey and some money. The Captain said that he 
was investigating Hutcherson’s participation in this offense. The 
captain read to Hutcherson a section of the District of Columbia Code 
concerning government employees who must answer with respect to 
any questions propounded to them concerning their involvement. The 


Inspector said that the Captain also read to Hutcherson the District of 
Columbia Code concerning the compromise of a felony. He said 
that the Captain advised Hutcherson "of his rights to refuse to answer 
any question which was propounded concerning their involvement, or 
something of that sort."' The Inspector said that at the conclusion of 
this the Captain asked Hutcherson if he wanted to give a statement. 
Hutcherson said that he did, and made a statement. The statement 
that Hutcherson made was taken in shorthand by the stenographer, 
prepared by her and signed by Hutcherson at about 3:40 p.m. 


The further Testimony of the Inspector when cross examined by 
appellant's attorney, was as follows: 


"CROSS-EXAMINATION 


"BY MR. WILLIAMS: 

"Q. Now, Inspector Mowry, on the 5th day of December, 
when Hutcherson was brought to your office, was he free to 
go about his own business? 

(Brief pause.) 

"A, Not as a police officer, no; he was under orders 
to be there and to remain there until he was released. 

"Q. My query to you, sir: Was he free to go about his 
business ? 

"A, No, sir. He was a police officer, he was: ‘there 
under orders to be there, and so long as he was a elice 
officer, he had to stay there. 

"Q. Well, if he had walked away from you, what would 
have happened? Would you have restrained him? 

(Brief pause.) 

"A, Had he walked away? I think I would have suspended 
him on the spot. 

"Q. And taken him into custody? 

"A, And would have removed his equipment, and then, 
as far as I was concerned, he would have been free to go. 
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The written statement showed that Captain Kutner read to Hutcherson the 
language of Title 1 Section 319 of the District of Columbia Code and Title 4, 
Section 175 of the District of Columbia Code. During the hearing of the motion 
to suppress the statement, the government attorney stated in regard to Title 1 
Section 319 that "parenthetically, the government will argue that this statute is 
not applicable to this situation. But, as a factual matter, it was read to him". 


"@. When you took him down to Captain Kutner's of- 
fice, was that the same situation that prevailed? 
"A. Yes, sir.” 


On further cross examination the Inspector was asked did he at 
any time hear the Captain tell Hutcherson that he could not calla 
lawyer. In response, the Inspector stated that he did not hear the 
Captain say that Hutcherson could not call a lawyer, nor did he hear 
Hutcherson make such a request. It was brought out on redirect 
examination that after Hutcherson's statement had been completed, 


Officer Bonapart was interrogated by Captain Kutner and he too made 
a statement. The taking of Bonapart's statement ended at about 7:00 
p.m. Hutcherson was made to remain in another room while Bonapart 
was being interrogated and his statement taken. On redirect examina- 
tion of Inspector, Mowery, it was pointed out that after the statements 
of Hutcherson and Bonapart had been completed they were not then 
placed under arrest. They were permitted to leave and did in fact 
leave. Before they left however, they both submitted their resignations 
forms to police department. 


The appellant Maceo Hutcherson testified during the hearing of 
the Motion to Suppress, and he related that on the morning of Decem- 
ber 5, 1963, he was in the United States Court House in the witness 
room on the third floor. At some time between 10 and 10:30 a.m. 
Lieutenant Reynolds came to him and said that he was ordered to re- 
port to Inspector Mowery’'s office. Hutcherson said that he asked 
Reynolds why, and that Reynolds’ answered that he did not know, but 
he was ordered to come over and bring him to the office. Hutcherson 
said that they arrived at Inspector Mowrey's office and he was es- 
corted in. FromInspector Mowery's office he said that he was escorted 
by him to Captain Kutner's office in the Robbery Squad. When he got 
there he was relieved of his service revolver by Inspector Mowrey. 
Under questioning by his attorney, Hutcherson stated the following 
about the interrogation: 


"Q. When you got in there and they took your gun, then 
what happened? 


"A. Captain Kutner asked him—he asked me did I know 
why Iwas there. I told him no, I didn't. He stated to me 
that he had enough information there to dismiss me from the 
force. And he was going to question me, and I asked him 
about what. He stated that the complaint of robbery. And 
Inspector Mowry then left the office. Captain Kutner began 
questioning me about a complaint by a man named Daniel 
Dade, I think. He asked me if I knew him. I told him that 
I did not know him. He asked me if I knew of the incident 
that he was questioning me about. I told him no, I did not. 
He then stated to me that I would have to make a statement 
to him as a police officer or be dismissed from the zone on 
this incident. 

"I told him that I did not know anything about the 
incident that he had spoke of, and that I could not make:any 
statement of the incident when I didn't know anything about 
it. | 

"He then stated to me that he knew what had hap- 
pened, and that as a policeman, I would have to make a 
statement and he would see to it that—I asked him—he 
would see to it that nothing happened, I asked him if I was 
being charged. He said there was no criminal sina se and 
that was simply a police investigation. 

"@. And after he said that to you, what did you aay or 
do? 

"A. I told him—I asked him, rather, if I could make 
any calls or contact my attorney. He stated that I couldn't 
because there was—he was a superior, and that it was 
simply a matter of police investigation, and as a policeman 
I was forced to make a statement of some kind of this i in- 
cident to a superior. 

"Q. Did you have your gun on you then? 

"A. No, I didn't. 

"Q. Did the rest of them have their guns on? 

"A. Yes, they did. 

"Q. Yes. Then what did you say or do? 

"A, Iremained in the office, and then he questioned 
me quite extensively over a period of time of all of my: 
activities on a certain date which he had mentioned, or at 
the time I went to work where Iwas. AndI told him the 
best I could recall; I answered the questions that he had 
propounded to me in that manner.” 


Answering specific questions about the interrogation as put to 
him by his attorney, Hutcherson testified as follows: 


"@. When you went down there and Captain Kutner 
started talking to you, approximately what time was that? 

"A. It was around 10:45 or 11:00. 

"Q. And he continued to talk to you, and then there 
came a time when you stated you had some calls and they 
wouldn't permit you to do it? 

"A, That's right. 

"Q. Did they permit you to get lunch? 

"A. No, they didn't. 

"Q. Did you request it? 

"Q@. Yes, I did. 

. In what way did you request it? 

"A. Iasked if I could go get something to eat. 

"Q. Yes. And then what happened? Did there come a 
time when Captain Kutner asked you to answer some ques- 
tions ? 

"A. Yes. He questioned me extensively, as I stated, 
about my being there on this date that he had mentioned, 
until around one, I guess, one o'clock or more; it was 
after the noon hour up into the—around one o'clock. 

"Q. Yes. 

"A. Then he stated to me that—he stated again that I 
would have to make a statement, and that this statement was 
in the line of duty, and that it was only a police investigation. 

"Q. Did he ever say to you that you do not have to make 
a statement, and if you make a statement, it may be used 
against you in any court proceedings, if any should be had? 

"Did he say that to you? 

"A. No, he didn't say that any statement you make 
could be used against you in any court proceeding. He 
stated— 

"Q. Well, did he tell you— 

"THE COURT: Let him finish his answer. 

"THE WITNESS: He stated that I would have to make 
a statement as a police officer to a superior. 

"BY MR. WILLIAMS: 

"Q. Toa superior? 

"A, Or answer questions that he might ask me. 

"Q. Did you ask him about a lawyer, again, or calling 
a friend? 


"A. Iasked him about calling a lawyer. 

"Q. What did you ask him? 

"A. Lasked him if I could call a lawyer or call some- 
one. He stated that I couldn't make any calls until this 
investigation was over. 

"Q. Now, bearing in mind, as you have previously 
testified, that the then Sergeant Reynolds came over and 
got you about 10:30 or so, and that you had been talking 
with Captain Kutner for some time, plus Inspector Mowry, 
at 12:05 p.m., did Captain Kutner proceed to propound to 
you a series of questions in addition to what you have told 
us? 

"A. Yes, he did. 

"Q. All right. And did there come a time around 3:05 
or a quarter of four, to be specific, that you signed a paper, 
a statement? 

"A. That is correct. 

"Q. Yes. Now, did you read this statement before you 
signed it? 

"A, Iglanced at the statement. I had been questioned 
quite extensively before anything had been taken down by 
Inspector Mowry and Captain Kutner. 


On cross examination, the appellant stated that he arrived in 
Captain Kutner's office about 10:30 or 10:45 and that after about five 
minutes of their arrival Inspector Mowery left. He returned in about 


15 or 20 minutes. 


At the conclusion of the testimony and the arguments of counsel, 
the court ruled that the statement of Hutcherson (and Bonapart) were 
admissible in evidence. 


The trial on the indictment began before Judge Schweinhaut and a 
jury shortly after the ruling on the motion. Daniel Dade was called as 
the first witness and he testified exactly as set forth above. 


Henry W. Simpkins was next called as a witness and he testified 
that on Sunday, November 17, 1963 around 6:30 in the afternoon he was 
in front of his house located at 5333 Grant Street, N.E. Daniel Dade's 
automobile was parked near by and he walked to where it was and be- 
gan talking with him and Mr. Williams. Mr. Williams was sitting in 
Dade's car. While they were there someone came up and asked Mr. 
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Williams did he have any Bourbon. Williams said he didn't know 
anything about any bourbon. The man then spoke to Dade. Another 
man joined them. The first man who came up got out of a station 
wagon that was parked in back of Mr. Dade's car. The station wagon 
had just pulled'up. Williams said that the first man who spoke was a 
passenger in the station wagon. The man who was driving the station 
wagon told Williams to get out of Dade's car. He then told Date to get 
in. Dade got in the car and the man got under the wheel. Simpkins 
described the station wagon as a dark or black Rambler or Valiant 
bearing District of Columbia license plates. Simpkins was not posi- 
tive that he could identify the person who was a passenger in the sta- 
tion wagon, but he thought that the appellant was he. He seemed to 


identify the defendant Bonapart as the driver of the station wagon. He 

seid that after Williams got out of the car, he, Simpkins, asked what 

was going on. The man who was driving Dade's car, the one that he 

thought was Bonapart, said, "We are the law." He then pulled off in 

Dade’s car. The other man drove off in the station wagon behind him. 
} 


They proceeded West on Grant Street, toward town. 


Inspector Mowery testified during the trial about the circum- 
stances surrounding the Statement that Hutcherson and Bonapart 
made on December 5, 1963. During Inspector Mowery's testimony, 
the statement was marked as an exhibit over the objection of the ap- 
pellant’s counsel. 


Later the appellant's statement was read to the jury by the 
prosecutor. The statement, known as government's Exhibit No. 1, 
consisted of 14 pages. In the statement, which was in question and 
answer form, the appellant related all of his activities of November 
17, 1963, the date of the alleged offenses. He told that at about 5:00 
or 5:15 p.m. or thereabouts Officer Bonapart came to his home and 
asked him to take a ride with him. They rode together in Bonapart's 
black station wagon through northwest and northeast Washington, They 
arrived in the vicinity of Grant Street and Bonapart told him that he 
saw a trunk lid up on a car and a man passing some bottles of 
whiskey. He said that Bonapart pulled his car up to the rear of this 
automobile and stopped. Bonapart went over and talked to a man at 
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the rear of the car. He then returned to the station wagon and told 
Hutcherson that he was seizing the whiskey from the man's car and 
he told Hutcherson that he was going to drive the other man's car and 
asked Hutcherson to drive his car. Then they drove away and later 
Bonapart pulled over on East Capital Street and parked the car, and 
talked to the man. Hutcherson had stopped the station wagon near by. 
Bonapart beckoned to him to drive the station wagon near the car. 
This he did. Afterwards, Bonapart took some whiskey that was in the 
trunk of the car and put it in the station wagon. After this Bonapart 
got back into the man's car and drove on East Capitol Street. 
Hutcherson followed in the station wagon. Bonapart got out of the 


man's car, entered the station wagon and drove Hutcherson home. 
There he told Hutcherson that he had seized the whiskey and he could 
have some of it. Later in the statement Hutcherson admitted that 
when he received the liquor from Bonapart he then realized that it 
was not a legal seizure. The statement was signed by Hutcherson. 
At the end thereof, it was indicated: "Statement completed at 3:45 


p.m., December 5, 1963." 


After Inspector Mowery testified, the government closed its case. 
Counsel for the appellant Hutcherson made a motion for directed 
verdict of acquittal. The motion was denied, neither Hutcherson or 
Bonapart offered any evidence and the case was thereafter submitted 
to the jury under the court's instruction. The jury deliberated and 
returned a verdict of guilty against both of the defendants on both 
counts. Thereafter the court sentenced them each to concurrent 
terms of imprisonment of from one to three years, with the provision 
that they be confined for six months of the sentence and that the bal- 
ance thereof be suspended and that they be placed on probation for 


three years. This appeal followed. 
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CONSTITUTIONAL PROVISIONS, 
STATUTES AND RULES INVOLVED 


United States Constitution, Amendment 5 


"No person shall be held to answer for a capital, or other- 
wise infamous crime, unless on a presentment or indict- 
ment of a Grand Jury, except in cases arising in the land 
or naval forces, or in the Militia, when in actual service in 
time of war or public danger; nor shall any person be sub- 
ject for the same offense to be twice put in jeopardy of life 
or limb; nor shall be compelled in any criminal case to be 
a witness against himself, nor shall be deprived of life, 
liberty, or property, without due process of law; nor shall 
private property be taken for public use, without just 
compensation. 


United States Constitution, Amendment 6 


"In all criminal prosecutions, the accused shall enjoy the 
right to a speedy and public trial, by an impartial jury of 

the State and district wherein the crime shall have been 
committed, which district shall have been previously as- 
certained by law, and to be informed of the nature and cause 
of the accusation; to be confronted with the witnesses against 
him; to have compulsory process for obtaining witnesses in 
his favor, and to have the Assistance of Counsel for his 
defense. 


Title 18, United States Code Annotated, Section 201. Bribery of Pub- 


Na 


lic Officials and Witnesses. 
"(a) For the purpose of this section: 


"public official'’ means Member of Congress or Resident 
Commissioner, either before or after he has qualified, or 
an officer or employee or person acting for or on behalf of 
the United States or any department, agency or branch of 
Government thereof, including the District of Columbia, in 
any official function, under or by authority of any such de- 
partment, agency or branch of Government, or a juror; 
and 


"person who has been selected to be a public official’ means 
any person who has been nominated or appointed to be a pub- 
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lic official or has been officially informed that he will be 
nominated or appointed; and 


“official act’ means any decision or action or any question, 
matter, cause, suit, proceeding or controversy, which may 
at any time be pending, or which may by law be brought be- 
fore any public official, in his official capacity, or in his 
place of trust or profit. 

2H 


"(g) Whoever, being a public official, former public official, 
or person selected to be a public official, otherwise than as 
provided by law for the proper discharge of official duty, 
directly or indirectly asks, demands, exacts, solicits, 
seeks, accepts, receives, or agrees to receive anything 
of value for himself for or because of any official act per- 
formed or to be performed by him; 


2h ee 


"Shall be fined nor more than $10,000 or imprisoned | for nor 
more than two years, or both." 


Title 1, District of Columbia Code, Section 319. Refusal to give 


testimony relating to office or employment, 


(a) Any officer or employee of the District who ahisee to 
testify upon matters relating to his office or employment 
in any proceedings wherein he is a defendant or called as a 
witness, upon the ground that his answer may tend to in- 
criminate him or compel him to be a witness against him- 
self, or who refuses so to testify on such ground when 
called by a grand jury or a congressional committee, shall 
forfeit his office or employment any any emolument, pre- 
requisite, or benefit (by way of pension or otherwise) arising 
therefrom, and be disqualified from holding any public of- 
fice or employment under the District. 


"(b) Any former officer or employee of the District who 
refuses to testify upon matters relating to his former of- 
fice or employment in any proceedings wherein he is a 
defendant or is called as a witness, upon the ground that his 
answer may tend to incriminate him or compel him to be a 
witness against himself, or who refuses so to testify on such 
ground when called by a grand jury or a congressional com- 
mittee, shall forfeit any emolument, prequisite, or benefit 
(by way of pension or otherwise) arising from such former 
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office or employment, and be disqualified from holding any 
public office or employment under the District. 


"(c) If the retirement pay, pension, or annuity of any officer 
or employee or former officer or employee of the District 
is forfeited under this section, there shall be paid to such 
individual a sum equal to (1) the total amount paid by him 
as contributions toward such retirement pay, pension, or 
annuity, plus any accrued interest attributable to such 
contributions, less (2) the total amount of such retirement 
pay, pension, or annuity received by him prior to such 
forfeiture.” 


Title 4, District of Columbia Code, Section 175. Compromise of 
felony—Withholding information—Receiving compensation from per- 


son arrested or liable to arrest— Permitting escape— Penalty. 


"It is unlawful for any private detective, or any member of 
the police force, or for any other person to compromise 

a felony or any other unlawful act, or to participate in, as- 
sent to, aid or assist any person suspected of crime to es- 
cape a full judicial examination by failing to give known 
facts or reasonable causes of suspicion, or withholding any 
information relative to the charge or suspicion, from the 
proper judicial authorities; 


"Or in any manner to receive any money, property, favor, or 
other compensation from, or on account of, any person ar~- 
rested or subject to arrest for any crime or supposed crime; 


"Or to permit any such person to go at large without due ef- 
fort to secure an investigation of such supposed crime. 


"And for any violation of the provisions of this section, or 
either of them, such member of the police force, or private 
detective, or other person guilty thereof, shall be deemed 
as having compromised a felony, and shall be thereafter 
prohibited from acting as an officer of said police force, or 
as a private detective, and shall be prosecuted to the extent 
of the law for aiding criminals to escape the ends of justice.” 


Title 22, District of Columbia Code, Section 704. Corrupt Influence— 
Officials. 


‘Whosoever corruptly, directly or indirectly, gives any money, 
or other bribe, present, reward, promise, contract, obliga- 
tion, or security for the payment of any money, present, or 
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reward or thing of value to any ministeriai, administrative, 
executive, or judicial officer of the District of Columbia, or 
any employee or other person acting in any capacity for the 
District of Columbia, or any agency thereof, either before or 
after he is qualified, with intent to influence his action on 

any matter which is pending, or may by law come or:be 
brought before him in his official capacity, or to cause him 
to execute any of the powers in him vested, or to perform 
any duties of him required, with partiality or favor, or 
otherwise than is required by law, or in consideration that 
such officer be authorized in the line of his duty to contract 
for any advertising or for the furnishing of any labor or 
material, shall directly or indirectly arrange to receive, or shall 
receive, or shall withholdfrom the parties so contracted with, any 
portion of the contract price, wether that price be fixed by law 

or by agreement, or in consideration that such officer has 
nominated or appointed any person to any office or exercised 
any power in him vested, or performed any duty of him re- 
quired, with partiality or favor, or otherwise contrary to law; 
and whosever, being such an officer, shall receive any such 
money, bribe, present, or reward, promise, contract, obliga- 
tion, or security, with intent or for the purpose or considera- 
tion aforesaid shall be deemed guilty of bribery and upon con- 
viction thereof shall be punished by imprisonment for a term 
not less than six months nor more than five years." : 


Rule 5(a) and (b), Federal Rules of Criminal Procedure. | 

"(a) Appearance before the Commissioner. An officer making 
an arrest under a warrant issued upon a complaint or any 
person making an arrest without a warrant shall take’ the 
arrested person without unnecessary delay before the nearest 
available commissioner or before any other nearby officer 
empowered to commit persons charged with offenses against 
the laws of the United States. When a person arrested with- 
out a warrant is brought before a commissioner or other of- 
ficer, a complaint shall be filed forthwith. 


"(b) Statement by the Commissioner. The commissioner 
shall inform the defendant of the complaint against him, of 
his right to retain counsel and of his right to have a pre- 
liminary examination. He shall also inform the defendant 
that he is not required to make a statement and that any 
statement made by him may be used against him. The com- 
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missioner shall allow the defendant reasonable time and op- 
portunity to consult counsel and shall admit the defendant 
to bail as provided in these rules.” 


SUMMARY OF ARGUMENT 


The appellant's conviction should be reversed because the trial 


court failed to exclude from evidence a certain incriminating state- 
ment that the appellant made to Police Captain Kutner about the of- 
fenses charged against him. The statement (and testimony regarding 


the taking of it) should not have been permitted because the same 
was: (a) done in violation of Rule 5 of the Federal Rules of Criminal 
Procedure; (b) involuntary; (c) done in a manner inconsistent with ap- 
pellant's constitutional right to “Assistance of Counsel." 


On November 17, 1963, two men who seemed to be policemen were 
involved in illegally taking some whiskey and money from a man 
named Daniel Dade. The matter was reported to the police and it was 
investigated as a robbery. During the investigation it was thought by 
the investigating official (Captain Kutner) that policemen were in- 
volved, and that the appellant Hutcherson and John A. Bonapart were 
the two officers. 


On December 5, 1964, the appellant was brought to Captain Kut- 
ner through two other officials. He was brought to him for purposes 
of interrogation about the incident of November 17, 1963. In the 
course of the interrogation he made an incriminating statement that 
was admitted in evidence at the trial. Captian Kutner told the appel- 
lant that as a police officer he must give a statement. Captain Kut- 
ner's advice to appellant that he hada Constitutional right against 
self incrimination was not precise and was confused with a statute he 
read to the appellant that imposed forfeiture of his job benefits and 
the like upon a District of Columbia employee who refused to testify 
before a Court or Grand Jury or Congressional Committee. Before 
the appellant gave the statement that incriminated him, he asked to 
be permitted to call a lawyer. He was not permitted to do so. Under 
these circumstances and for the reasons noted the Court errored in 
admitting the appellant's statement in evidence at the trial. 
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ARGUMENT 


The statement that the appellant made to Captain Kutner on 
December 5, 1963, was inadmissible at the trial because the 
statement was: (a) Obtained in violation of Rule 5 of 'the 
Federal Rules of Criminal Procedure; (b) Involuntary; (c) 
Obtained in a manner not consistent with the appellant's 
right to the assistance of counsel guaranteed by the sixth 
amendment to the United States Constitution. 


With respect to this Argument, appellant desires the 
Court to read the following pages of the Reporters 
Transcript (dated April 8 and 9, 1964): TR. pp. 8-11, 
18-30, 32-36, 107-120. 


On December 5, 1963, the appellant was interrogated by Captain 
Kutner, Commander of the Robbery Squad, about a crime’ that had 
taken place on November 17, 1963. In the course of the interrogation 
the appellant made certain incriminating admissions and statements. 


The statements were put in writing and signed by the appellant. The 
writing was produced at the trial in the court below and, over his ob- 
jections, admitted into evidence against him. The appellant chal- 
lenges the ruling permitting the use of his statement as evidence. The 
appellant argues that for three reasons his statements were im- 
properly admitted into evidence. First, the statement was obtained 
during a period of illegal detention (unnecessary delay) prohibited by 
Rule 5 of the Federal Rules of Criminal Procedure (and also Title 4 
of the District of Columbia Code, Section 140); and under the rule of 
Mallory v. United States, (1957) 354 U.S. 449), should have been ex- 
cluded at his trial. Second the statement was not usable as evidence 
because it was not voluntary, in that the appellant was improperly 
compelled to give the statement and misled about his right not to do 
so. Third, his statement should not have been used against him be- 
cause the same was obtained in violation of his rights under the Sixth 
Amendment, "to have the Assistance of Counsel.” 
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(a) 


The first reason for the exclusion of the appellant's statement to 
Captain Kutner is that it was obtained in violation of Rule 5 of the 
Federal Rules of Criminal Procedure, during a period of illegal de- 
tention, and is thus not usable under the familiar rule of the Mallory 
case. It must first be noted, as required by Rule 5, that the defendant 
was detained. Arguably, it may be said that since he was not pro- 
ceeded against in a way usually associated with arrest, such as book- 
ing, finger printing and the like, he was not detained within the sense 
of this Rule. The Rule uses the word "arrest." An examination of 
the facts, however, disproves such an argument. 


The argument that the appellant was not detained at the time he 
made the statement would proceed along the line that since he was a 
policeman and thus subject to proper directions of his superiors, the 
interview with Captain Kutner was permissible, the rational being that 
the nature of Hutcherson’s employment as a police officer allowed that 
he was subject to strict control and peremptory interrogation about 
police matters. As will be shown, in the circumstances of this case, 
the argument is faulty. It is submitted that Hutcherson's employ- 
ment as a policeman provided an easy and surreptitious means by 
which his rights as a citizen could be violated. 


In the case of Scarbeck v. United States (1962) 115 U.S. App.D.C. 
135, 317 F2d 546, cert. denied, 347 U.S. 856 (1963), which involved a 


near similar situation, Scarbeck, a high ranking foreign service of- 
ficer attached to the American Embassy in Warsaw, Poland came 
under suspicion by his superiors, and was ordered to report to a con- 


ference in Germany. After arriving in Germany, he consented to go 
to the American Consulate and he was there interrogated by a security 
officer. During the interrogation, Scarbeck told of giving classified 
information to two foreign agents. Scarbeck was indicted for offenses 
relating to communicating classified information to a representative 
of a foreign national and removing a classified document. At his 

trial, which resulted in conviction, the statement given to the security 
officer and three other statements (later given to F.B.1. agents) were 
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admitted in evidence against him. On appeal in the cited case he con- 
tended that it was error to admit the statement given to the security 
officer in evidence because it was obtained in violation of the Mallory 
Rule. The Court of Appeals rejected this contention, agreeing with 
the trial court that there was ample evidence to Support the conten- 
tion that Scarbeck had not been involuntarily detained at the time the 
statement was given. As a prelude to this contention the Court set 
forth that detention is necessary before Rule 5 and the Mallory Rule 
can be invoked: | 


"The issue here, as in any other invocation of the Mallory 
rule, is whether the inculpatory statements were obtained 
during a period of unlawful detention in violation of Rule 
5(a) of the Federal Rules of Criminal Procedure, which 
provides that 'any person making an arrest without a war- 
rant shall take the arrested person without unnecessary de- 
lay before the nearest available commissioner ....' A 
period of unlawful detention cannot exist, of course, unless 
there has been an arrest or action amounting to arrest. 

In the unusual circumstances of this case, we must decide 
whether appellant was, at the time he made the inculpatory 
statements, being involuntarily detained, for, if his 
presence and participation were voluntary, it is well 
established that the Mallory rule is inapplicable 


In deciding that Scarbeck had not been involuntarily detained, the 
Court pointed out that the security officer had no power to arrest 
Scarbeck; and that the lower court record supports the inference that 
Scarbeck knew this. After Scarbeck was advised that the security of- 
ficer wanted to discuss with him matters, the answers to which may 
incriminate him, he did not then undertake to leave or do so at a later 
time. Scarbeck acknowledged that the security officer was within his 
right to question him and he knew his right to remain silent, and he 
raised no objection to the interrogation. This court thus found nothing 
which would amount to an arrest at that time. 


At first glance this case would seem to resemble the Scarbeck 
case and fall within the conclusion that there was no arrest of the ap- 
pellant within the meaning of Rule 5. Arrest in the context of the Rule 
as we have seen, means also action amounting to arrest, Scarbeck v, 
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United States, ibid; and see also Henry v. United States, 316 U.S. 98 
(1959). This can occur even without any physical restraint and even 
though no actual force or visible physical restraint is used or any 
formal declaration of arrest made, See Seals v. United States __—iU.S. 
App. D.C. __, 325 F2d 1006 (1963), cert. denied 376 U.S. 1964, and 
the cases cited therein. Subjective considerations are more vital in 
this determination than are the formalities of police language and 
conduct. Pertinent in this connection, is the case of Seals v. United 
States, ibid. There, the appellant went to the F.B.I. field office with 
agents at their invitation to talk further about a bank robbery in which 
he was a suspect. At the office he was told that he was not under ar- 
rest and that he was free to leave. Even so, the underlying circum- 
stances of constant interrogation and the constant presence of the 
F.B.I. agents in an inaccessible part of the office were such as to 
make the conclusion that he was under arrest "well nigh irresistible." 


Here, the appellant Hutcherson, a policeman, had become a sus- 
pect in an alleged robbery. The investigation of the police depart- 
ment robbery squad indicated that he was involved. A police in- 
spector (Howard F. Mowry) and Captain Kutner, Commanding Officer 
of the Robbery Squad, decided that they should talk to him and another 
officer (who was also thought to be involved in the crime). The 
inspector contacted their commanding officers 2 and directed that 
they each be brought to him. On the morning of December 5, 1963, 
when the inspector gave his order, Hutcherson was in the witness 
room in the United States Court House. Pursuant to Mowry's order 
Sargent Reynolds went there, got Hutcherson and brought him to the 
Inspector. The sargeant had been told to get Hutcherson and take to 
the Inspector's office. According to Reynolds he saw Hutcherson at 
11:00 a.m. Shortly after Hutcherson was brought to Mowry's office, 
Mowry "accompanied Hutcherson to the third floor of the police head- 
quarters to Captain Kutner's office in the Robbery Squad."’ Hutcher- 
son, of course, had not indicated a desire to go to see Captain Kutner. 


Mowry restrained from telling Hutcherson what was wanted with 
2 
Commanding Officer was Captain Willard. 


Hutcherson at the time was assigned to the 12th Precinct and his 
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him, or where he was going. Inspector Mowry admitted on cross 
examination that when Hutcherson was brought to his office he was 
not free as a police officer to leave. He was under orders to be there 
and to remain until he was released. He had to stay there. The same 
situation prevailed when Inspector Mowry took him to Captain Kutner's 
office. When they arrived at Captain Kutner's office the stage was set 
for an interrogation, Captain Kutner was there, Lieutenant Erfert 
and "of course, the stenographer, Miss Mary Lobianco."" Inspector 
Mowry removed Hutcherson's service weapon. Of those who were 
present during the interrogation, only Inspector Mowry and the ap- 
pellant testified in the court below about the taking of the statement.? 
According to Inspector Mowry, Captain Kutner told Hutcherson that he 
was investigating a complaint of a man named Dade regarding some 
whiskey and some money and he was investigating the appellant's 
participation in this offense. He then read to Hutcherson the 
“Criminal Code concerning government employees who must answer 
with respect to any questions propounded concerning their involve- 
ment, or something of that sort.’’ He also read to Hutcherson a por- 
tion of the District of Columbia Code concerning the compromise of a 
felony. He also advised Hutcherson of his right to refuse to answer 
any question that was propounded to him, He reminded Hutcherson of 
his duty as a police officer to answer any question put to him by a 
police official. At the conclusion of all of this he asked Hutcherson if 
he wanted to make a statement and Hutcherson said that/he did; and he 
did make a statement. : 
Hutcherson testified that he was taken to Captain Kutner's office 
about 10:45 or 11:00 a.m.* He said that after certain prefacing re- 
marks about his duty as a police officer to make a statement, and the 
Captain's direction that he do so, and after further discussion as to 
the fact that there was no criminal charge at the time, Kutner began 
to question him about the incident. Significantly, Hutcherson said that 


3 Since December 5, 1963, when the statement was taken, Captain Kutner has 
retired from the police department on disability and at the time of the hearing 
on the motion and the trial, it was reported that he was too ill to attend. 


: The statement says that it was begun at 12:05 p.m. and concluded at 3:40 p.m. 
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he asked Captain Kutner if he ''could make any calls or contact any 
attorney.'’ Kutner told him that he could not make any calls until the 
investigation was over. A cledr description of the way that Hutcher- 
son was brought to Inspector Mowry's office and then taken to Captain 
Kutner's, is that Hutcherson was restrained and detained. Hutcher- 
son was thought to be involved ina crime. The police officials in- 


vestigating the crime wanted to interrogate him. Another police of- 
ficial was sent to bring him in. He was brought in in the custody of 
the official, to another official. No one told him why he was summoned 
He was summarily taken to the official investigating the crime. A 
part of his equipment was taken from him. He was interrogated and 
told that as a policeman he must answer the questions. He was 
treated as a prisoner in every way. He was not told that he was free 


to leave. He was thus in every meaningful sense detained. The ap- 
pellant’s presence and participation were involuntary. He was not be- 
ing voluntarily detained. 


It does not matter for the application of Rule 5 and the Mallory 
Rule that he was not under arrest as such, at the time the questioning 
began. Patently, the officials had no probable cause or reasonable 
grounds on which to arrest Hutcherson. The victim of the crime and 
the eye witnesses could not identify Hutcherson. There was no 
grounds for his arrest and if he had been an ordinary citizen, not a 
policeman, the illegality of Mowry and Captain Kutner's decision that 
he be brought in for interrogation would be obviously clear. Since he 
was a policeman, an inference:or taint of legality was lent to the de- 
tention and interrogation that would not otherwise be permitted. 
Significantly, it should be noted that even after Hutcherson had made 
an incriminating statement about the crime under investigation, he 
was still not formally arrested, charged, booked, finger printed, etc. 
The reason for this is obvious. If he had been charged and booked 
then, it would have been certainly and clearly but an extension of the 
arrest and detention that began when Sergeant Reynold's brought him 
to Inspector Mowry. By charging the appellant after the statement, 
the restraint and detention would have culminated in natural arrest 
procedures. But, by not bringing the matter to a proper close, an at- 
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tack upon the detention procedures is weakened by no arrest. By de- 
taining Hutcherson, interrogating him illegally, and then obtaining a 
confession, the literal language of Rule 5(a) concerning “person ar- 
rested" is thus avoided, But violation of the spirit and sense of the 
Rule is not. In Mallory v. United States, the Supreme Court provided 
a clear interpretation of Rule 5(a) of the Federal Rules of Criminal 
Procedure: ''The scheme of initiating a federal prosecution is plainly 
defined. The police may not arrest upon mere suspicion but only on 
"probable cause." The next step in the proceedings to arraign the 
arrested person before a judicial officer as quickly as possible so that 
he may be advised of his rights and so that the issue of probable cause 
may be promptly determined. The arrested person may, of course 

be 'booked' by the police. But he is not to be taken to police head- 
quarters in order to carry out a process of inquiry that lends itself, 
even if not so designed, to eliciting damaging statements to support 
the arrest and ultimately his guilt." See Calvin L. Ricks v. United 
States, U.S. App. D.C.__, __ F2d___, (No. 17,771 decided June 
9, 1964). 


(b) | 


Hutcherson's statement to Captain Kutner was not free and 
voluntary because it was obtained and elicited by improper persuasion, 
false statements and inducements. According to Hutcherson, Captain 
Kutner led him to believe that the interrogation was not for the pur- 
pose of making a criminal charge against him. 


Shortly after Hutcherson was brought to Captain Kutner's office, 
Kutner read to him two sections of the District of Columbia Code. 
One of them, Section 319 of Title 1 dealt with the refusal of an em- 
ployee of the District of Columbia to testify upon matters relating to 


his office or employment in any proceeding wherein he is a defendant 
or called as a witness. This statute penalizes an employee of the 
District who refuses to give such testimony upon the ground of self 
incrimination. The penalty is forfeiture of office and benefits arising 
therefrom. This statute had no application to the proceedings such as 
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were conducted in the Captain's office. 5 The statute plainly applies 


to judicial proceedings, Grand Jury proceedings, and testimony be- 
fore Congressional Committees. It has nothing to do with secret 
interrogations in the offices of police officials. At the interrogation 
Captain Kutner told Hutcherson about his "constitutional right to re- 
fuse to make any statement and that any statement he may make may 
be utilized against him in disciplinary action within the police depart- 
ment or at a future time in some court action."’ This police version of 
counsel to Hutcherson about his constitutional rights against self in- 
crimination leaves much to be desired. ''Some court action” does not 
indicate, as it should, that this means possible trial upon criminal 
charges. Notwithstanding the impreciseness of the caution, its effect 
was dissipated by the earlier misstatement about the statute. Captain 
Kutner erroneously implied to Hutcherson that a certain law, which 
was read to him, required that he give "testimony" and if he refused 
to do so upon the ground that his answer may tend to incriminate him 
he was subject to penalties. This suggestion, falsely applicable to the 
interrogation, neutralized the later advice to him about his constitu- 
tional rights. To be told on the one hand that he had the right not to 
testify and on the other hand that he would be penalized if he doesn't, 
means very little as a caution. Again, notwithstanding the questionable 
caution given to him by the police officials, he was nonetheless told 
that he must answer all questions put to him and was directed to give 
truthful answers. He was directed to answer. Captain Kutner so 
thoroughly confused his caution to Hutcherson, that had a constitution- 
al right not to make any statement, that the caution had little mean- 
ing. 

The written statement shows that after Captain Kutner read the 
above mentioned provisions of the District of Columbia Code (and an- 
other part of the Code) to Hutcherson, he advised Hutcherson of his 
Constitutional right and directed him to answer questions. Hutcher- 
son (before he made any incriminating statements) asked, ''First, I 
would like to ask, am I suspended or am I still a policeman?" Cap- 


5 At the hearing on the motion to suppress, Government counsel conceded to 
the Court that the statute was "inapplicable". 
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tain Kutner's answer was "You are Still a police officer at this time, 
at the conclusion of this we will see the result of our investigation." 
He said that Kutner told him "there was no criminal charge," and that 
this was simply a police investigation. Hutcherson said that Kutner 
told him several times that as a police officer he was forced and had 
to make a statement to him. Under questioning by the Court at the 
pre-trial hearing on the admissibility of the statement, ‘Hutcherson 
said that at the time he did not understand that the statement could be 
utilized against him in a criminal case. Hutcherson was led to believe 
that he was not going to be charged with any criminal offense as a 
consequence of the investigation. He was led to believe that this was a 
police investigation that would not result in any criminal charges 
against him. He was told that as a policeman he had to give a state- 
ment. It was made to appear that there was a statute that would penal- 
ize him with loss of office and benefits if he refused to do so. The 
truth, that he was likely to be charged with a crime and that any 
statement he made could be used against him in court to prove the 
crime was skillfully minimized, by a vague statement that "Any 
statement you may make may be used against you ina disciplinary 
action within the police department or at a future time in some Court 
action." 


(c) 


As if it were not grievous enough for the police to have the appel- 
lant "brought" to them for interrogation, and for them to mislead him 
as to his right to make a statement and the use that it would be put to, 
Captain Kutner compounded the matter by ignoring Hutcherson's re- 


quest to be permitted to call a lawyer. This request was made by 
Hutcherson before incriminating statements were given. This alone 
signals for a reversal of Hutcherson's conviction. 


Recent developments in the law, as indicated by the Supreme 
Court decision in the case of Escabedo v. United States, U.S. __, 
32,L.W. 4605 (No. 615, October Term, 1963, decided June 22, 1964) 
(and the decisions of this Court in the case of Ricks v.' United States, 
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supra,; Queen v. United States,  -U.S. App. F2d__— (No. 18,035, de- 
cided June 29, 1964); and Greenwell v. United States, ——_—-U.S. App. 
D.C. _, __—~*F2d.__ (No. 18,193, decided August 13, 1964) have 
brought us to the rule that self incriminating statements of an ac- 
cused elicited by extra-judicial secret police interrogation prior to 
trial shall be excluded where the accused is deprived of his constitu- 
tional right to the "Assistance of Counsel." It has been said that "'in- 
terviews by government agents with accused persons in the absence of 
counsel may be employed to develop investigation leads at to others, 
but not to produce evidence in the trial of the accused.'"’ Greenwell v. 
United States, supra., slip opinion, page 6. The leading case and the 
one that first established the rule is Escabedo v. United States, supra. 
In that case, the petitioner had been taken into custody by police of- 
ficers in connection with the investigation of the fatal shooting of his 
brother-in-law about ten days before. The petitioner had a lawyer 
who came to police headquarters where he was being detained. The 
lawyer sought unsuccessfully to see his client. He asked a Sergeant, 
several detectives, and the police chief to be allowed to see him. All 
refused. During the course of his detention, the petitioner was 
interrogated. He repeatedly asked to speak to his lawyer. The police 
would not permit him to do so, Instead, they continued to question 
him and confronted him with a statement that another arrested per- 
son had made implicating him as an accomplice in the homicide. 
Under these conditions, the petitioner gave the officers an incriminat- 
ing statement. He was indicted for murder, tried and convicted. The 
incriminating statement that he gave to the police was used at the 
trial. 


Upon review, the Supreme Court reversed the petitioner's convic- 
tion upon the sole ground that under the circumstances, the taking of 
the petitioners statement violated his right under the 6th amendment 
to the "Assistance of Counsel." 


In the Escabedo case the Supreme Court noted that even though 
the interrogation in which the petitioner's statement evolved was con- 
ducted before he was formally indicted, that fact made no difference. 
The court said that when the petitioner requested, and was denied, 
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an opportunity to consult with his lawyer, the investigation had 
ceased to be a general investigation of an unsolved crime. The court 
said that the petitioner had become the accused and the purpose of the 
interrogation was to get him to confess his guilt despite his Constitu- 
tional right not to do so. Continuing its discussion in the Escabedo 
case, the Court went on to Say in part: 


"Petitioner, a layman, was undoubtedly unaware that under 
Illinois law an admission of ''mere" complicity in the murder 
plot was legally as damaging as an admission of firing the 
fatal shots. Escabedo v. Illinois, 28 Ill. 2d 41. The ‘guiding 
hand of counsel’ was essential to advise petitioner of his 
rights in this delicate situation. Powell v. Alabama, 28 U.S. 
45,69. This was the 'stage when legal aid and advice’ were 
most criticai to vetitioner. Massiah v. United States, supra, 
at__. It was a stage surely as critical as was the arraign- 
ment in Hamilton v. Alabama, 368 U.S. 52 and the prelimin- 
ary hearing in White v. Maryland, 373 U.S. 59. What happened 
at this interrogation could certainly ‘affect the whole trial,’ 
Hamilton v. Alabama, supra, at 54, since rights 'may be as 
irretrievably lost, if not then and there asserted, as they 
are when an accused represented by counsel waives a right 
for strategic purposes.' Ibid. It would exault form over 
substance to make the right to counsel, under these circum- 
stances, depend on whether at the time of the interrogation, 
the authorities had secured a formal indictment. Petitioner 
had, for all practical purposes, already been charged with 
murder." 

ek KKK 

"We hold, therefore, that where, as here, the investigation 
is no longer a general inquiry into an unsolved crime but 
has begun to focus on a particular suspect, the suspect has 
been taken into police custody, the police carry outa 
process of interrogations that lends itself to eliciting in- 
criminating statements, the suspect has requested and 
been denied an opportunity to consult with his lawyer, and 
the police have not effectively warned him of his absolute 
constitutional right to remain silent, the accused has been 
denied 'the Assistance of Counsel' in violation of the Sixth 
Amendment to the Constitution as 'made obligatory upon 
the States by the Fourteenth Amendment,’ Gideon v. Wain- 
wright, 372 U.S., at 342, and that no statement elicited by 
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the police during the interrogation may be used against him 
at a criminal trial.” 
eK KK OK 


"Nothing we have said today affects the powers of the police 

to investigate 'an unsolved crime,’ Spano v. New York, 360 
U.S. 315, 327 (Steward, J., concurring), by gathering informa- 
tion from witnesses and by other ‘proper investigative ef- 
forts.’ Haynes v. Washington, 373 U.S. 503, 519. We hold 
only that when the process shifts from investigatory to 
accusatory—when its focus is on the accused and its pur- 
pose is to elicit a confession—our adversary system be- 
gins to operate, and, under the circumstances here, the 
accused must be permitted to consult with his lawyer.” 


In this case, as in Escabedo, the investigation reached a point 
where it was not a general inquiry in an unsolved crime but began to 
focus on a particular suspect, the suspect was taken into police 
custody and the police carried out a process of interrogation to elicit 
incriminating statements. The suspect requested, and was denied, an 
opportunity to consult with a lawyer and the police did not effectively 
warn him of his absolute constitutional right to remain silent, and 
thus here, as in Escabedo, the accused has been denied the "Assistance 
of Counsel’ under the Sixth Amendment to the Constitution and for this 
reason and the others noted above, the judgment of the District Court 
should be reversed. 


CONCLUSION 


Wherefore, upon the foregoing bases and reasons appellant sub- 
mits that the trial court committed reversible error admitting the 
statement taken from the appellant by police into evidence. Accord- 
ingly, it is urged that his conviction be reversed. 


Respectfully submitted, 


JohnA. Shorter Jr. 
Counsel for Appellant 
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Washington, D. C. 
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QUESTIONS PRESENTED 


In the opinion of the appellee, the following questions are 
presented : 

1. Whether appellant, an experienced police officer, was 
under arrest where he was called to the office of a superior to 
discuss a report of misconduct involving official duties, and 
where the supervising inspector testified that subject to pos- 
sible suspension from the police force, the appellant was free 
to leave at any time? 

2. Whether a signed confession executed by appellant at the 
time of this questioning was involuntary either because (a) the 
interrogator made reference to certain statutes penalizing a 
police officer for withholding information or (b) the appellant, 
despite having been warned, did not realize that his statement 
might be used against him in a criminal proceeding? 

3. Whether under the peculiar facts of this case, the con- 
fession was inadmissible because no defense counsel was present 


at the time? 
(III) 
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COUNTERSTATEMENT OF THE CASE 


-In a two-count indictment filed January 20, 1964 appellant 
and another police officer were charged with having solicited 
and accepted a bribe (22 D.C. Code 704, 18 U.S.C. 201). The 
case was tried before a jury in the District Court (Schwein- 
haut, J.). Appellant was found guilty as charged and by judg- 
ment and commitment filed on May 15, 1964 was sentenced to 
one to three years imprisonment on each count, the sentences 
to run concurrently. The court ordered appellant committed 
for a six month period, suspended execution of the remainder 
of the sentence, and placed appellant on probation for three 
years. 

The proof, the sufficiency of which is not questioned on this 
appeal, showed in substance that appellant and his co-de- 
fendant, both police officers, took money and whiskey from a 
person committing an offense, pursuant to an understanding 
whereby they would overlook the offense. Both men were 
questioned about the matter by officials of the police depart- 
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ment and then confessed. This appeal is concerned with the 
admissibility of appellant's confession. 


Evidence adduced at pretrial hearing 


The confession in issue was executed on December 5, 1963 
in the office of Captain Kutner, head of the robbery squad, and 
in the presence of Inspector Mowry, who had supervisory au- 
thority over the appellant. Previously the liquor offender from 
whom appellant and Bonaparte had taken whiskey and money 
had reported to police that he had been “robbed” and the case 
was originally treated as an ordinary robbery investigation 
(J.A. 40). On December 4, 1963, the day before the question- 
ing of appellant, Mowry and Kutner decided to talk with ap- 
pellant and Bonaparte because it then appeared that “they 
might be involved in the incident” (H. Tr. 21). 

At about 11 a.m. on December 5, 1963 a police officer, acting 
on instructions from appellant’s immediate commander, came 
to the courthouse where appellant was waiting as a witness, 
encountered appellant, told him that Mowry wanted to see him, 
and then accompanied him to Mowry’s office (J.A. 38-39). 
When appellant arrived at Mowry’s office, the two men—appel- 
lant and Mowry—then proceeded to Kutner’s office where the 
questioning occurred (J.A. 41-42). Shortly after arriving at 
Kutner’s office, appellant’s weapon was taken from him (J.A. 
42,43; H. Tr. 38). 

Kutner told appellant that he was investigating the incident 
in question—classified at the time as a robbery—and asked him 
if he had any part in it (J.A. 44-45). Kutner read certain pro- 
visions from the D.C. Code relating to the duty of District em- 
ployees or police to furnish information (J.A. 44). These 
statutes are set forth at the beginning of the written confes- 
sion in issue (J.A. 19-20). Kutner further reminded appellant 
of his duty as a police officer to answer questions propounded 
by a police official (J.A. 44). Mowry also testified that Kutner 
advised appellant that he had the right to refuse to answer any 
question (J.A.44). The signed confession contains the follow- 
ing, by way of warning: 

1H. Tr.” refers to the transcript of the pretrial hearing. “Tr.” refers 
to the transcript of the trial itself. 
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“I advise you that you are not compelled or promised 
anything in any way for making this statement and 
according to your constitutional rights you have the 
right to refuse to make any statement. Any statements 
you may make may be used against you in any disci- 
plinary action within the Police Department or at a fu- 
ture time in some court action” (J.A. 21). 
This warning was given twice. 

Appellant then proceeded to answer the questions. As In- 
spector Mowry described the matter: “Hutcherson was not 
reluctant at all. He made the statement right off. He admit- 
ted his participation in the entire episode” (J.A. 45). 

When asked whether appellant could have walked out of the 
interview, Inspector Mowry replied: 


“I think I would have suspended him on the spot. * * * 
And would have removed his equipment, and then, as 
far as I was concerned, he would have been free to go” 
(J.A. 46). 


In fact even after having completed the statement in issue, 
appellant was not placed under arrest, but was allowed to leave 


(J.A. 52). 

Appellant took the stand at the pretrial hearing and made 
several assertions as to what had happened at the interrogation. 
He said that Kutner told him he had to make a statement or 
be dismissed from the force; that he had to answer a superior 
officer; that there was no criminal charge; that this was just a 
police investigation; and that Kutner promised to see to it that 
nothing would happen (J.A. 54, 56). Appellant also said that 
on two occasions he sought to contact a lawyer but was denied 
the opportunity (J.A. 54,56). Inspector Mowry testified that 
he never heard any such request (J.A. 48-49). Appellant de- 
nied having been told that any statement he made could be 
used against him in a court proceeding (J.A. 55, 57). Appel- 
lant admitted having been a police officer for five years, but 
said that he did not realize that his statement could be used 
against him in court (J.A. 57-58). He thought that the state- 
ment could not be used since there was no criminal charge pend- 
ing at the time (J.A. 58). 


4 


Finally, the appellant, who had consulted with his attorney 
prior to testifying at the hearing (J.A. 61), testified that apart 
from the warning recited in the confession, and apart from some 
other minor details, the remainder of the confession was true 
(J.A. 58-61). 

After testimony was taken at the pretrial hearing, the court 
ruled that the two confessions were admissible. In the course 
of so ruling the judge made several comments indicating his 
reasoning. He noted that there was a question of fact as to 
whether appellant had requested counsel during the question- 
ing (H. Tr. 140). The court then went on,to lay particular em- 
phasis upon the status of both defendants as experienced 
policemen. The following statements of the court are illustra- 
tive: 


“But here we have two men, both of them police offi- 
cers, one of them a member of the force for five years and 
the other one for thirteen or fourteen years. Now, they 
each of them certainly knew the score. It would be 
naive, it seems to me, to argue that they didn’t realize 
that any statement that they gave could ultimately be 
used by the United States Attorney, if he decided to pre- 
sent this matter to a Grand Jury. * * * So you have 
two men who are knowledgable. They don’t need to be 
told what the scoreis. They already know, because they 
have been in similar situations before. * * * They 
knew their own rights. They knew they didn’t have to 
say anything. They knew, I think it is rather clear, 
that their number was up, whether they said anything 
or not, as far as the Police Department was concerned. 
** * (H. Tr. 142). 


* * * * * 


“Now, I repeat that you are not dealing with indi- 
viduals who don’t know their rights. These two men 
did” (H. Tr. 144). 

“Now it is true in Scarbeck that he was knowledgable, 
in a sense, and he was afforded the right to get a lawyer 
if he wanted. He never asked for one. But there is 
nothing to indicate that he was prevented from doing it. 
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* * * But Scarbeck was still not a police officer. He 
couldn’t be charged with the knowledge that these two 
men clearly had. You are not a police officer for five 
years and still don’t know what goes on in judicial pro- 
ceedings, what goes on in the Courthouse, what goes on 
in Police Headquarters” (H. Tr. 144). 


The court also ruled that the facts showed no period of illegal 
detention (H. Tr. 143) and observed that the defendants 
“could have gotten up and walked out, but the consequences 
might have been worse than they were. So they were in a situ- 
ation where they had to sit there and wait it out, but they both 
knew they didn’t have to say a word.” (H. Tr. 145). The court 
reasoned further that since the men knew their days were 
“numbered” in the police department, it would have been ob- 
vious to them that the most sensible thing to do would be to 
remain silent (H. Tr. 146). Instead, as the judge said. “they 
both gave in rather easily, it seems to me, and not only said 
‘Yes, I did this,’ but gave answers” (H. Tr. 146). The court 
then referred to the fact that the answers were in the words 
of the two accused, who told “their own story” (H. Tr. 146). 


Finally the court referred to the fact that appellant and Bona- 
parte had substantially re-affirmed the confessions while on 
the witness stand at the hearing itself (H. Tr. 160, 162). 


Evidence adduced at trial 


Appellant did not testify at the trial and thus did not present 
the jury with his version as to the facts of the interview. In- 
spector Mowry testified to substantially the same facts devel- 
oped at the prior hearing. Specifically, Mowry again testified 
that appellant never requested counsel during the interview 
(Tr. 225). He also told the jury that Captain Kutner had 
warned appellant prior to the questioning, cautioning him that 
“he was not required to give any testimony, that anything he 
said would be used or could be used in evidence at a Depart- 
ment Trial Board, that is disciplinary action within the Police 
Department, or possibly within a Criminal Court” (J.A. 17). 
Finally the Inspector testified that appellant made his state- 


749-583—64——2 


6 


ment within less than five minutes after the interview began. 
“He told us immediately what his part was” (Tr. 228). 

Counsel first objected to the confession “for the reasons Your 
Honor has heard” (J.A.18). After the statement was admitted 
in evidence, counsel then moved unsuccessfully for an acquittal, 
contending that the confession had been obtained under a 
promise that it would be used for administrative purposes only 
(Tr, 243-244). 

STATUTES INVOLVED 

Title 22, District of Columbia Code, Section 704, provides 

in pertinent part: 


Whosoever corruptly, directly or indirectly, gives any 
money or other bribe, present, reward, promise, con- 
tract, obligation, or security for the payment of any 
money, present, reward, or thing of value to any minis- 
terial, administrative, executive, or judicial officer of 
the District of Columbia or any employee or other 
person acting in any capacity for the District of Colum- 
bia, or any agency thereof, either before or after he is 
qualified, with intent to influence his action on any 
matter which is then pending, or may by law come or 
be brought before him in his official capacity, or to 
cause him to execute any of the powers in him vested, 
or to perform any duties of him required, with par- 
tiality or favor, or otherwise than is required by law, 
or in consideration that such officer being authorized 
in the line of his duty to contract for any advertising 
or for the furnishing of any labor or material, shall 
directly or indirectly arrange to receive or shall receive, 
or shall withhold from the parties so contracted with, 
any portion of the contract price, whether that price 
be fixed by law or by agreement, or in consideration 
that such officer has nominated or appointed any person 
to any office or exercised any power in him vested, or 
performed any duty of him required, with partiality 
or favor, or otherwise contrary to law; and whosoever 
being such an officer, shall receive any such money, 
bribe, present, or reward, promise, contract, obligation, 
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or security, with intent or for the purpose or considera- 
tion aforesaid shall be deemed guilty of bribery and 
upon conviction thereof shall be punished by imprison- 
ment for a term not less than six months nor more than 
five years. 


Title 18, United States Code, Section 201, provides in per- 
tinent part: 


(c) Whoever, being a public official or person selected 
to be a public official, directly or indirectly, corruptly 
asks, demands, exacts, solicits, seeks, accepts, receives, 
or agrees to receive anything of value for himself or for 
any other person or entity, in return for: 

(3) being induced to do or omit to do any act 
in violation of his official duty; * * *. 


SUMMARY OF ARGUMENT 


The facts show that appellant, an experienced police officer, 
was called to the office of his superiors to discuss a report of 
misconduct involving official duties. According to the senior 
officer present, an Inspector, the appellant was free to leave 
at any time. In fact, after executing the statement in issue, 
he did leave. Accordingly, appellant was not under arrest and 
there was, therefore, no Mallory problem in this case. 

Considering the background and experience of appellant, the 
fact that he was warned of his rights, the fact that he made 
his statement “right off”, and the fact that months later he 
reaffirmed the substance of the statement from the witness 
stand, the confession was properly treated as voluntary. The 
interrogator’s reference to certain penalty statutes does not 
alter the situation because appellant knew that his status as 
a police officer would be terminated anyway. Appellant’s 
claim that he did not realize the statement could be used 
against him was simply incredible under the circumstances. 

Appellant was not under arrest, was twice warned of his 
rights, and was an experienced police officer. Under these 
unique circumstances, the absence of counsel at the question- 
ing did not render the statement inadmissible. 
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ARGUMENT 


I. There was no detention and hence no “Mallory” question 


(See Tr. 118, 225; H. Tr. 143) 


Appellant was under no physical restraint at any time before, 
during or after the questioning. As shown in the Counter- 
statement, supra, he was free to leave the interrogation at any 
point, albeit perhaps at the risk of suspension from the police 
force? While appellant claimed that he had been refused per- 
missicn to leave for lunch (J.A. 55), Inspector Mowry testified 
at trial that no one had lunch and that appellant never asked 
for permission to leave the room (Tr. 118, 225). Significantly 
even after the interview concluded and the confession had been 
signed, the appellant was still a free man and departed from the 
scene. Finally we note that appellant was not an ignorant 
youth, cowed by the situation; he was an experienced police 
officer. 

That the status of the defendant may be a persuasive factor 
in this context is made clear by the decision in Seals v. United 
States, U.S. App. D.C. ——, 325 F. 2d 1006, 1009, fn. 6 
(1963), cert. denied, 376 U.S. 964, where it was emphasized that 
the defendant there was a young high school student who would 
fail to realize that the interrogation did not amount to an 
arrest. In contrast, however, the court there cited Scarbeck v. 
United States, 115 U.S. App. D.C. 185, 317 F. 2d 546 (1963), 
cert. denied, 374 U.S. 856, where the defendant was an experi- 
enced foreign service officer. 

The questioning in the instant case is not materially different 
from that in Scarbeck. In both instances government em- 
ployees were questioned as to alleged misconduct in their activi- 
ties; in both cases the questioning had a “housekeeping” aspect, 
in that it was conducted by agents of the department concerned. 
What this Court said in finding that Searbeck had not been 
arrested is equally applicable here: 

* Even if appellant remained because of fear for his job, that situation 


does not constitute an arrest. Scarbeck v. United States, 115 U.S. App. D.C. 
135, 153, 317 F. 2d 546 (1963), cert. denied, 374 U.S. 856. 
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«“* * * it is surely the prerogative of a Government 
agency investigating matters vitally related to the na- 
tional security to request its employees to cooperate 
when confronted with reasonable inquiry into their ac- 
tivities” (at p. 153). 

Although the trial court did not make a specific finding as to 
the existence vel non of an arrest,’ the ruling as to admissibility 
should be sustained “if there is any reasonable view of the evi- 
dence that will support it” (Scarbeck, supra, at p.151). Thus 
in light of all the circumstances, we think it reasonable to con- 
clude that there was simply no arrest. 


II. The trial court correctly ruled that the confession was 
voluntary 


(See H. Tr. 145-146) 


Appellant, a policeman with five years’ experience in law 
enforcement, was twice warned that he need not say anything 
and that anything he did say could be used against him in 
court. Following these warnings, appellant was asked: Being 


so advised, are you willing to give us a complete statement as 
to your part in this investigation?” He answered, “I am” 
(J.A. 21).* He “was not reluctant at all. He made the state- 
ment right off” (J.A. 45). The statement did not consist of a 
bare acquiescence in an interrogator’s version, but was an ex- 
tremely detailed series of answers, running to fourteen type- 
written pages. Appellant was not under arrest at any time 
before, during, or after the interview. Some four months after 
executing the statement, after consulting with counsel, and 


> The court commented: “Surely, you can’t say that in this case, the latter, 
that it was such an illegal detention and of such duration. You don’t have 
to go beyond that. That renders it automatically inadmissible. Surely, that 
can’t be so” (H. Tr. 143). 

‘Insofar as the presence of a superior officer may contribute a potentially 
coercive element, we submit that the warning obviates the problem. In 
the military, where the force of command is certainly greater than in the 
instant case, a preliminary warning is required for the very purpose of 
vitiating the tendency to respond to superiors. See Art. 31, U.C.M.J.; 10 
U.S.C. 831. See also United States v. Gibson, 3 U.S.C.MLA. 746, 752, 753, 760 
(1954; all opinions) ; United States v. Grant, 10 U.S.C.M.A. 585 (1959) ; 
United States v. Tharp, 11 U.S.C.M.A. 467 (1960). 
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with counsel present, the appellant swore in open court that the 
confession was substantially true. The court’s ruling as to the 
voluntariness of the statement should be sustained “if there 
is any reasonable view of the evidence that will support it” 
(Scarbeck, supra, at p. 151). Under the circumstances of this 
case, there was ample basis for the court’s view that the con- 
fession of this experienced police offcer, a man who “knew the 
score”, was entirely voluntary. 

The fact that the interrogator, in the course of questioning, 
also referred to statutes penalizing a police officer for withhold- 
ing information adds little to the case. According to appellant 
himself, Captain Kutner told him at the very outset—before 
any reference to statutes—“that he had enough information 
then to dismiss me from the force” (J.A. 54). Thus as the 
court said, appellant well knew that his days on the police 
force were “numbered” but elected to talk anyway (H. Tr. 145- 
146). Under this view of the facts, it is reasonable to conclude 
that the added reference to the penalty statutes had nothing 
to do with the voluntariness of the statement. 

The contention that appellant was led to believe that the 
statement would be used solely for administrative purposes 
involves at the most a factual conflict which has been resolved 
by the court below.’ Moreover, we think that it is incredible 
to conclude, as appellant urged before the trial court, that be- 
cause actual charges had not been preferred at the time of the 
questioning, therefore he, an experienced officer, believed that 
the confession could not be used against him in a criminal pro- 
ceeding. This assertion should merit no further review. 


* Since the trial court made no specific findings, as such, the ruling as to 
admissibility should be upheld “if there is any reasonable view of the evi- 
dence that will support it” (Scarbeck, supra, at p. 151). We think it emi- 
nently reasonable to conclude that appellant’s version of the interview— 
which is rebutted by the lengthy transcript of the confession itself and by 
the testimony of Inspector Mowry—was untrue. Similarly the contention 
as to alleged denial of a request for counsel, contradicted by the Inspector, 
may be regarded as raising a question of credibility resolved adversely to 
appellant. 


Il 


III. Under the particular circumstances of this case, the 
absence of counsel at the interrogation did not render the 
confession inadmissible 


Several considerations arising out of the narrow facts of this 
case support the view that the “counsel” requirement of 
Escobedo v. Illinois, 378 U.S. 478 (1964), was not violated here. 

The appellant here, unlike the petitioner in Escobedo and 
unlike appellants in similar cases in this jurisdiction, was not 
under arrest at any relevant time. Inspector Mowry testified 
that subject to possible suspension from the police force, appel- 
lant “would have been free to go” (J.A.46). Yet in Escobedo, 
supra, “A police officer testified that although petitioner was 
not formally charged ‘he was in custody’ and ‘couldn't walk out 
the door’”* (at p. 479). The presence of an arrest was also 
noted by the Escobedo Court when it stated its holding in terms 
of a series of factors: 


We hold, therefore, that where, as here, the investiga- 
tion is no longer a general inquiry into an unsolved 
crime but has begun to focus on a particular suspect, 
the suspect has been taken into police custody, the police 
carry out a process of interrogations * * * (at pp. 490- 
491 [Emphasis added.] 


The significance of arrest in the context of a requirement 
of counsel has been stressed in prior Supreme Court decisions 
by those Justices supporting such a requirement. See e.g. 
Culombe v. Connecticut, 367 U.S. 568, 640 (1961) (Mr. Justice 
Douglas concurring).° Without an actual detention and re 
Striction of liberty, there is no real potential for coercion; 
there is considerably less overall control of the situation by the 
interrogators, since the accused is free to leave. Correspond- 
ingly, therefore, there ought to be a less stringent call for the 
presence of counsel. 

Next, it is significant that the appellant here, unlike Esco- 
bedo was warned of his right to remain silent; indeed he was 


°See also the statement of Professor Chaffee. quoted in Spano v. New 
York, 360 U.S. 315, 325-326 (1959) (concurring opinion) : “A person accused 
of crime needs a lawyer right after his arrest probably more than at any 
other time.” [Emphasis added.] 
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warned twice. In continuing its list of the factors underlying 
the Escobedo holding, the Court noted that “* * * where, ag 
here, * * * the police have not effectively warned him of his 
absolute constitutional right to remain silent, the accused has 
been denied ‘the Assistance of Counsel’ in violation of the 
Sixth Amendment * * * (at pp. 490-491). 

We recognize that police advice as to rights may not be 
the solution to the “counsel” requirement in all cases. But 
the advice here, coupled with the fact that the appellant was 
an experienced police officer, is crucial.’ The essential func- 
tion of counsel at an interrogation, as we understand the ra- 
tionale, is to assure that the accused is aware of his right to 
refuse to answer questions. Where the accused is a police 
officer who undoubtedly knows his rights anyway, and where 
he is additionally warned of those rights, formal “advice” would 
contribute little more to the situation. If appellant decided 
to talk because he somehow hoped that the matter would be 
quashed, then he knowingly ran a risk. The fact that he lost 
the gamble does not detract from the validity of the Court’s 
conclusion that he “knew the score” but nonetheless decided to 
confess. 

This Court has but recently rejected the view that “no state- 
ments or admissions to police officials out of the presence of 
counsel, irrespective of the circumstances in which they are 
made, are to be received in evidence at the trial” (Long v. 
United States, No. 18,368 decided October 22, 1964). Under 
the peculiar circumstances of the instant case—involving the 
absence of arrest, the presence of a warning, and the confession 
of an experienced police officer—we suggest that the rule of 
Escobedo was not violated here. 


*The background of the particular defendant was noted in Escobedo 
where the Court distinguished its decision in Crooker v. California, 357 
U.S. 433 (1958) on the grounds that “the petitioner there, but not here, was 
explicitly advised by the police of his constitutional right to remain silent 
* * © and that petitioner there, but not here, was a well-educated man who 
had studied criminal law while attending law school for a year.” Escobedo, 
supra, at pp. 491-492, Surely the appellant in the instant case, after five 
years in law enforcement work, was no less knowledgeable than petitioner 
Crooker. 
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CONCLUSION 


For the reasons stated above, it is respectfully submitted that 
the judgment of the District Court should be affirmed. 
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United States Attorney. 
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